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Summary 
 
In this thesis the research question “How do the European Union, the German national government 

and the sub-national German governments regulate the financial stimulation of the regional airport 

in Münster-Osnabrück and are the policies of the different institutional bodies consistent?”  is 

answered. In order to come to a valid conclusion, first of all the European Union level is analyzed, 

because all national law of any Member State has to be consistent with European Union law. The 

most important thing in the field of regulation of financial stimulation of regional airports is the 

European Commission “guideline on financing of airports and start-up aid to airlines departing from 

regional airports”. After having drawn conclusions about the regulation and financial stimulation on 

the European Union level the case of Münster-Osnabrück is analyzed. Then, a look at the different 

German levels of governments, the national and sub-national levels, involved in regulating of the 

financial stimulation of the airport of Münster-Osnabrück is taken. Additionally, examples of the 

ways in which they do it are given. After this descriptive case, the consistency between European 

Union law and German national and sub-national law and the practice are tested. In the end an 

overall conclusion to the main research question can be given.  

 

  



Regulation of financial stimulation of regional airports in the EU – Bachelor thesis – Simone Hein 

3 
 

 
Table of Contents 

 
1. Introduction ....................................................................................................................................5 

1.1 Outline ......................................................................................................................................7 

1.2 Münster-Osnabrück ..................................................................................................................8 

1.3 Concepts ...................................................................................................................................8 

1.3.1 Hard and soft law ...............................................................................................................8 

1.3.2 (Financial) stimulation ........................................................................................................9 

1.3.3 Governments......................................................................................................................9 

1.3.4 Consistency ...................................................................................................................... 10 

2. How does the European Union regulate the financial stimulation of regional airports? ................. 11 

2.1 Introduction ............................................................................................................................ 11 

2.2 Hard law.................................................................................................................................. 12 

2.3 Soft law ................................................................................................................................... 13 

2.3.1 Commission guidelines ..................................................................................................... 13 

2.3.2 Different types of airports within the EU........................................................................... 14 

2.3.3 Relevance of the guidelines .............................................................................................. 15 

2.3.4 Basic contents of the guidelines ........................................................................................ 16 

2.3.5 Public – Private ownership................................................................................................ 16 

2.3.6 Services of non-economic nature ...................................................................................... 17 

2.3.7 Services of economic nature ............................................................................................. 17 

2.3.7.1 Charge level ................................................................................................................... 17 

2.3.7.2 Infrastructure ................................................................................................................ 18 

2.3.7.3 Start-up aid.................................................................................................................... 18 

2.4 Conclusion .............................................................................................................................. 19 

3. Münster-Osnabrück ...................................................................................................................... 21 

3.1 How do the German national government and the sub-national German governments regulate 
the financial stimulation of the regional airport of Münster-Osnabrück? ....................................... 21 

3.1.1 Federal level of government ............................................................................................. 21 

3.1.2 Federal state level of government .................................................................................... 22 

3.1.3 Regional level of government ........................................................................................... 23 

3.2 Conclusion .............................................................................................................................. 26 

4. Consistency ................................................................................................................................... 29 

4.1 Are the European Union, the German national and the sub-national German levels of 
government consistent when it comes to regulation of financial stimulation of regional airports in 
the case of the airport of Münster-Osnabrück? ............................................................................. 29 



Regulation of financial stimulation of regional airports in the EU – Bachelor thesis – Simone Hein 

4 
 

4.2 Conclusion .............................................................................................................................. 30 

5. Conclusion .................................................................................................................................... 32 

6. References .................................................................................................................................... 35 

7. Annex ........................................................................................................................................... 39 

 

 
  



Regulation of financial stimulation of regional airports in the EU – Bachelor thesis – Simone Hein 

5 
 

1. Introduction 
 
In 2001, the European Commission issued a White Paper on European transport policy for 2010. In 

this ten year strategic paper, the issue of air transport was raised. The objective for the next ten 

years was to control the growth in air transport, tackle saturation of the skies, maintain safety 

standards and protect the environment (European Commission - White Paper: European transport 

policy for 2010, 2001). Especially the first point should raise the attention as the increase in 

passenger transport accounted for by air transport is set to double from 4% to 8% between 1990 and 

2010. Steady increasing numbers of European citizens want to use air transport as an easy way to 

travel within the EU. Their reasons are various: business, visiting family or holidays. Additionally, 

between now and 2025, over 60 European airports will be heavily congested and the top 20 airports 

will be saturated at least 8 to 10 hours per day. The airports are the weakest link and this is in fact 

threatening the efficiency of the entire air transport network (European Commission, 2001). 
The cheap supply of airline tickets has created a generation of young Europeans who visited more 

foreign countries than neighboring local recreation areas. The European Commission, or to be more 

specific, the Directorate General (DG) Transport, takes a positive view on the fact that the citizens get 

more mobile and open towards other Member States and their cultures. Furthermore, the 

establishment of low-cost airlines has also led to another trend: the revitalization of former military 

airbases and secondary airports. There are two reasons why there was and is the need for more 

airports in the EU in the eyes of DG Transport. First of all, the existence of the low-cost carriers with 

their frequent flights and their need for cheap slots had a huge impact on the start up of new 

commercial airports. Furthermore, people experienced flying as a normal way of transportation and 

therefore demand airports close to their living areas. The European Commission sees the 

establishment of regional and secondary airports as a vital part of their regional development 

strategy and in general encourages this development. However, there is the problem of economic 

feasibility of secondary airports, especially in the starting years. The infrastructure has to be built and 

air carriers have to be allured to operate on the specific airport. Most of the time the government in 

question, either on the national level or on the regional level, wants and promotes these airports and 

is therefore willing to give aid in the form of loans with good conditions or via direct payments (DG 

Transport, 2010).    

 

But, this is a problematic issue as the common market policy of the EU, as constituted in the EC 

Treaty, pronounces the general prohibition of state aid in order to prevent preferential treatment of 

single individuals or companies. However, there are exceptions to this rule and the EU has 

established a series of legal acts which fundament a worldwide unique system of rules under which 

State aid is monitored and assessed. For issues of State aid on the air transport sector the DG 

Transport is responsible within the EU.  

 

However, the DG Transport and DG Competition are not the only ones who are concerned with the 

issue of air transport and respectively secondary airports. It is also acknowledged and especially 

emphasized by the DG Environment that the air transport industry is a contributor to global climate 

change. Emissions caused by aviation increased by almost 100 % in the period from 1990 to 2006. 

And the growth is likely to continue in the coming decades (European Commission, 2010).  
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Especially when taking regard to the last paragraphs, the policies of the European Commission are 

somewhat ambiguous. On the one hand the Commission wants to increase the number of secondary 

airports in order to promote regional development and to give citizens the opportunity to visit other 

Member States in order to increase mutual understanding; but, on the other hand, the air transport 

industry is highly harmful to our environment. The promotion of secondary airports through State aid 

should be on reasonable basis and not only aim at consumer benefits and profits, but should also 

take into account that aviation is a contributor to climate change (Airportwatch, 2004). Therefore 

regulation and legislation on all governmental levels involved should be reasonable in order to aim at 

a good fit between economic benefits and environmental protection.  

 

Recent research by Blauberger (2008) suggests that the European Commission’s role normally is a 

negative integrator when it comes to the field of State aid. This implies that the Member States can 

do what they want as long as it is not conflicting with the rules of the EU. This makes it possible for 

the Member States to design individual State aid policies which might benefit the economy of the 

individual Member State but in the overall welfare be counteractive towards the policies and 

strategies of other Member States. The latter would be against the common market principle where 

competition should be fair and nondiscriminatory, especially in border regions or where markets 

overlap. For airports, this could be the case when they are located close to each other and naturally 

have the same catchment area. This is most likely the case for airports which lie in the border regions 

of the Member States.  

 

In the following, I will conduct research on this issue and therefore make a descriptive analysis of the 

actual regulations on State aid or as it is called in the following financial stimulation for regional 

airports within the European Union and the Member States. I will conduct a case study on the airport 

of Münster-Osnabrück in Germany. I will also look at the differences of the regulation of financial 

stimulation by the different governments and test the consistency. The consistency is especially 

important because all Member State law should be in line with European Union law in areas where 

the European Union holds the competence. Therefore my main research question is formulated as 

follows: 

 

How do the European Union, the German national government and the sub-national German 

governments regulate the financial stimulation of the regional airport in Münster-Osnabrück and are 

the policies of the different institutional bodies consistent? 

 

This research question rests upon the assumption that the different levels governments treat the 

case of regulation of financial stimulation of regional airports differently and this might give an 

advantage to one airport, which then would be contradictory to the common market principle (the 

European Union law); as well as possibly to the goal to decrease pollution by the aircraft industry, 

which the European Union is also aiming at. Member State law and/or practices might be contrary to 

European Union law, or there might be no Member State law and practices contrary to European 

Union law. However, the overall question of legitimacy of the aircraft industry in terms of 

environmental protection is not questioned in this research. The case examined is the airport of 

Münster-Osnabrück in Germany. The sub questions to answer the main research question are: 
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1. How does the European Union regulate the financial stimulation of regional airports?  

 

The first sub question is concerned with the European Union level due to the fact that legally binding 

regulations of the European Union are applicable for all Member States, thus also for Germany and 

the regional airport of Münster-Osnabrück; therefore first of all this level should be analyzed and 

evaluated regarding the answer of the main research question. European Union law is always 

superior to national law, this means that in legal terms practices in the Member States should not 

infringe European Union law. The second sub question will test if this is always the case in Germany 

when it comes to state aid for regional airports. Therefore the second sub question is formulated as 

follows: 

 

2. How do the German national government and the sub-national German governments 

regulate the financial stimulation of the regional airport of Münster-Osnabrück? 

 

In this part the focus will lie on the different German levels of government which are involved in the 

regulation and financial stimulation of the airport of Münster-Osnabrück and also a look at the 

practices of financial stimulation are given in order to get a full overview.   

After having answered the second sub research question the European Union level of regulation of 

financial stimulation and the German, in this case the German national and sub-national levels of 

regulation of financial stimulation will be compared in regard to their consistency. Hence the third 

sub research question should be as following: 

 
3. Are the European Union, the German national and the sub-national German levels of 

government consistent when it comes to regulation of financial stimulation of regional 

airports in the case of the airport of Münster-Osnabrück? 

  
After having done an evaluation of the European Union level, which is valid for any airport in the 

European Union, and the respective legislation of Germany in the field of stimulation of regional 

airports and the regulation thereof, a conclusion about the consistency of these legislations and real 

life practices in the case of the airport of Münster-Osnabrück can be drawn and the main research 

question can be answered. 

1.1 Outline 
 
To answer the main research question the three sub questions are going to be answered in the 

following. The three sub questions are organized as to first analyze the European Union level, which 

is applicable to all airports within the European Union. The second sub question deals with a specific 

case of one airport in the European Union namely the German airport of Münster-Osnabrück. The 

third sub-question compares the results of the first two sub questions and looks if the European 

Union level and the German level of regulation of financial stimulation are consistent. Each of these 

sub questions will be dealt within one chapter. The last chapter will give then an answer to the main 

research question.  
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1.2 Münster-Osnabrück 
 

The airport Münster-Osnabrück (IATA code used to abbreviate: FMO) is located in the North of the 

federal state of Northrhine-Westfalia in Germany. It has a catchment area of 7 million people of an 

hour circle distance by car and around 17 million people of two hour circle distance by car (see figure 

2). This two hour circle catchment area includes the whole Ruhr area and most parts of the 

Netherlands. The annual passenger volume in 2009 was 1.5 million people but according to the FMO 

there is even capacity for approx. 2.5 million passengers per year (FMO, 2011). This means that the 

airport has still a strong growth potential without expanding the existing ground handling facilities. 

However, to achieve this growth in passengers per year, the airport is planning a runway extension in 

order to be able to provide flights to distances such as to the east coast of the United States. Another 

measure to achieve growth in passengers per year is sought by the opening of new routes especially 

to Northern and Eastern Europe. The airport is in public ownership which is divided between 

different public institutions that act as shareholders. The ones with the biggest part of the shares are 

Stadt Münster with 35,1 %, Kreis Steinfurt with 30,3 %, Stadt Osnabrück with 17,2 % and Stadt 

Greven with 5,8 % (for others see figure 3). The Chairman of the Supervisory Board is the Mayor of 

Münster, Markus Lewe. The Councilor of the Kreis Steinfurt (Thomas Kubbendorff) and the Mayor of 

Osnabrück (Burkhard Jasper) function as Deputy Chairmen of the Supervisory Board.   

1.3 Concepts  
 

To get an answer to the research question there are several concepts used that serve for the better 

understanding of the research. Those are explained in the coming section. 

 

1.3.1 Hard and soft law 
This thesis deals partially with how different governments regulate regional airports. Therefore a 

definition of regulation is needed. A distinction can be made between two concepts; hard law and 

soft law. Some lawyers argue that law always has to be constituted in some forms of treaties or 

statutes (Snyder, 1993). However, in the European Union a complex system of soft and hard law alike 

has evolved in the recent years. A clear definition of soft law was given by Snyder (1993:2), according 

to him there are “rules of conduct which, in principle, have no legally binding force but which 

nevertheless may have practical effects”. Examples of soft law in the European Union context are: 

Community frameworks and guidelines, Commission communications, recommendations, notices, 

decisions, and letters, as well as revisions, corrigenda, and amendments to the respective documents 

(Blauberger, 2008: 13). In the case of the European Union hard law are the treaties and as such are 

legally binding for all Member States. In the treaty writing procedure they have agreed to accept 

those. Whereas soft law, in the European Union context, is not legally binding and the 

implementation of it rests solely on the goodwill of those agreeing and affected by it (Cini, 2001: 

194). This means that the instruments of hard law, the treaties of the EU, are agreed and accepted by 

all Member States. Whereas the instruments of soft law, frameworks, guidelines, etc, are written by 

the European institutions which consist of representatives of the Member States but sometimes 

develop their own dynamics.  

 

In the European Union context hard law is often referred to as a tool of negative integration because 

it forbids certain practices for the Member States. In the case of state aid the European Union 
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Member States integrate negatively because giving State aid generally is prohibited by the treaties, 

the hard law. In difference soft law is associated with positive integration. Negative integration 

means that constraints are given by the EU law and prohibit certain measures whereas positive 

integration means that certain specific measures are allowed for Member States. In the case of State 

aid this means that for example the Commission guidelines on financing of airports and start-up aid 

to airlines departing from regional airports allow certain measures of financial stimulation of regional 

airports due to the insignificance in the common market. This is seen as positive integration because 

it implies that an idea of “good” practices and measures is taken by the European Commission and 

these are specifically allowed (Blauberger, 2009). This does not mean that soft law only allows 

practices that are seen “positive”, in the common sense of the word, by the Member States. Positive 

integration is therefore positive as it allows certain practices rather than in the traditional sense of 

law forbids certain behavior. However, Member States may as well perceive soft law as a negative 

thing. Soft law is using the converse argument of hard law; unlike hard law it does not forbid financial 

stimulation in general but allows certain forms of financial stimulation that are unlikely to harm the 

common European market.  

 

In the following analysis the emphasis will lay on a distinction of the regulation imposed by the 

governments especially the European Union. It will be analyzed whether the regulation of financial 

stimulation of regional airports can be defined soft or hard law. In a next step, the consequences in 

terms of negative or positive European integration will be discussed. 

 
1.3.2 (Financial) stimulation 

Stimulation of regional airports by governments in terms of State aid can take various forms. Possible 

stimulation could be the granting of direct subsidies but also more indirect by financially stimulating 

enterprises and industries through conceding tax privileges, abstaining from collecting social security 

contributions or selling public property under market value (Blauberger, 2008: 8). Financial 

stimulation in terms of State aid can be seen in the light of the European Commission’s definition of 

it: “an advantage in any form whatsoever conferred on a selective basis to undertakings by national 

public authorities” (European Commission, 2010). This means that governments that financially 

stimulate regional airports in any way whatsoever would give an advantage in comparison to other 

airports in the European Union to the airport. This implies that for those airports the criterion of 

State aid is met.  

 
1.3.3 Governments 

In this thesis, the definition of government is taken from the Merriam-Webster's Dictionary of Law 

(2010) and states as following: “the organization, machinery, or agency through which a political unit 

exercises authority and performs functions and which is usually classified according to the 

distribution of power within it”. In the case of the European Union the “political unit” can be the 

European, national, regional or local level as the principle of subsidiarity rules that matters should be 

handled on the lowest level of government possible. As Article 5(3) of the Treaty on the Functioning 

of the European Union (TFEU) states the principle of subsidiarity defining that in areas that do not fall 

under the exclusive competence of the European Union the European Union should only act if this 

cannot be done by the Member State, either at central level or at regional and local level.  
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1.3.4 Consistency 

Consistency in here will be defined as the degree to which European Union law and guidelines are in 

line with German national and sub-national law and practice. Legally, all national and sub-national 

law must not infringe European Union law (European Commission, 2009). In all areas where 

European Union law has the authority to rule it is superior to national law; if not stated otherwise. In 

the field of regulation of financial stimulation for regional airports the authority lies within the 

European Union. Therefore national and sub-national law must not be different to European Union 

law; this would be a breach of law.  

 

However practice in Member States differs sometimes from what is determined by the European 

Union. As long as this behavior is not challenged by a court ruling it might be unlawful but still in 

practice. In this research it will be looked at the formal regulation for financial stimulation as well as 

the practice in Germany. The analysis of both, the written regulations but also the practice at the 

airport Münster-Osnabrück, will lead to the final result of analysis.    
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2. How does the European Union regulate the financial stimulation of 
regional airports?  

 

2.1 Introduction 
 
The European Union has established a single common market which brings many advantages to the 

customers. Effective competition in goods and services lowers prices and at the same time raises the 

quality of goods and services available and broadens the choice customers can make. Furthermore it 

helps technological innovation flourishing. In order to secure the common market, the European 

Union has wide powers to ensure that businesses and governments stick to European Union law. In 

general, a vast amount of rules and laws on the policy fields of antitrust, mergers, cartels, 

liberalization, international development and State aid exist. However, there are always exceptions 

to this law in order to take into account the interests of innovation, unified standards, and small 

business development (European Commission, 2010). In this research, the focus will lay on the policy 

field of regulation of financial stimulation for regional airports. 

 

Because the policy field of air transport has sector-specific rules (European Commission, 2011), the 

general competition rules are not applicable for this sector. Therefore the analysis in the following is 

not focused on the general competition rules of the European Union but on the sector-specific rules 

of the air transport sector and more specific on the regulation of financial stimulation of regional 

airports.  

 

The definition by the European Commission of State aid is following: “State aid is defined as an 

advantage in any form whatsoever conferred on a selective basis to undertakings by national public 

authorities. Therefore, subsidies granted to individuals or general measures open to all enterprises 

are not covered by Article 107 of the Treaty on the Functioning of the European Union (TFEU) and do 

not constitute state aid.“ (European Commission, 2010). What Article 107 TFEU contains will be 

explained in the next section. 

 

 In order to overcome the broad possibilities for interpretation of the TFEU (hard law), the European 

Commission also determines soft law. This has the form of guidelines, recommendations and others. 

In the Commission communication from 2005 over the “Guidelines on state aid for developing 

regional airports” it is described more in depth what aid is allowed in certain circumstances for 

regional airports and what are the procedures the airports have to follow when granting this aid. The 

guidelines give more specific interpretations on how the financing of regional airports needs to be 

done in the European Union. This is typical for soft law within the European Union as it gives 

exceptions to the hard law, TFEU, and allows specific behavior. This allowance of the specific 

behavior is understood as positive integration.  

  

The first research question deals with the European Union level of government. This is important 

because all Member States are bound by the legislation established in the Treaty on the functioning 

of the European Union. If a Member State does not comply with them, formally written or in practice 

this is breach of European Union law. The principles and provisions written down in the TFEU and the 

attached protocols, annexes and declarations are all hard law, thereby proposing negative 
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integration from above when defining what is not allowed in the Community context. With the hard 

law of the European Union in the field of regulation of financial stimulation for regional airports will 

be dealt in the following section. After a discussion of the hard law in this field the focus will be on 

soft law as most of the more specific rules are laid down in soft law as they allow exceptions to the 

laws determined by the hard law.  

2.2 Hard law  
 
In the context of hard law of regulation of financial stimulation for regional airports within the EU, 

the main articles are Article 107 TFEU, Article 108 TFEU and Article 109 TFEU. Due to these Articles, 

state aid is generally forbidden with some exemptions that shall be compatible with the common 

market. The common market principle means that there should be no boundaries, in any form 

whatsoever, between the Member States of the European Union when it comes to free trade. 

Foreign products, services, etc. need to be treated in the same way than home products, services, 

etc. In terms of negative integration this means that all aid that helps only home country businesses 

is prohibited whereas aid that is applicable for all businesses under the same conditions within the 

European Union can be allowed. This is in the logic of the non-discriminatory principle which implies 

that no business in a Member State should be discriminated within the common market based on the 

behavior of how another Member State treats its businesses.  

 

As said above the hard law that is important for the regulation of financial stimulation of regional 

airports in the European Union is Article 107 TFEU which is ruling out the general prohibition of State 

aid but also allowing for State aid under certain conditions; it is made of three paragraphs. Article 

107(1) TFEU lays down the definition of “incompatible” state aid; labeling all aid that distorts or 

threatens the internal market as incompatible. Article 107(2) TFEU provides for cases of de iure, 

meaning concerning law, derogations to the incompatibility; allowing for aid that needs to be 

compatible with the following criteria: firstly aid that has social character granted to the individual 

consumer, secondly aid that makes good the damage caused by natural disasters and thirdly aid 

granted to some areas in the east of Germany to make up for the division of Germany. Article 107(3) 

TFEU provides for cases of discretionary derogation to the incompatibility; it declares aid compatible 

with the internal market that first promotes the development in areas where the standard of living is 

exceptionally low, second aid to promote the execution of an important project of common 

European interest or to remedy a serious disturbance in the economy of a Member State, third aid 

that does not adversely affect trading conditions to an extent contrary to the common interest, 

fourth aid to promote the preservation of cultural heritage where it is not disturbing trading 

conditions and fifth other categories of aid that may be specified by a decision of the European 

Council by proposal from the Commission (Treaty of the Functioning of the European Union, 2010). 

This means that Article 107 TFEU in general prohibits state aid in the common European market 

however in times of extreme poverty or unforeseen events it might be allowed in order to overcome 

those problems. 

 

Article 108 TFEU follows this line but gives more specific detail about the monitoring, notification and 

enforcement of the European Union State aid laws. Article 108 (1) TFEU states that the European 

Commission should keep all systems of existing aid under review and shall propose appropriate 

measures required for a functioning of the internal market. Article 108 (2) TFEU describes what 
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powers the European Commission has when a Member State is granting aid that is not compatible 

with the internal market. The European Commission then shall decide that the Member State 

concerned with it shall abolish or alter the aid within a period of time determined by the European 

Commission. The European Commission even has powers when a Member State does not comply 

with the decisions. It can then refer the matter to the European Court of Justice. However Article 

108(2) TFEU gives the Council the powers to decide, by unanimous vote, that aid granted by a 

Member State is compatible with Article 107 or 109 TFEU in exceptional circumstances. Article 108(3) 

TFEU establishes that the European Commission has to be notified in sufficient time to submit its 

comments on any plans of altering or granting aid. This is also known as the notification procedure. It 

is then only after approval of the European Commission that an aid measure can be implemented. 

Moreover the European Commission has also the power to recover incompatible aid. Article 108(4) 

TFEU then states that the European Commission may adopt regulations relating to the categories of 

State aid that the Council has, pursuant to Article 109 TFEU, determined may be exempted from the 

procedure provided for by Article 108(3) TFEU.  

 

Article 109 TFEU provides that the Council, on a proposal from the European Commission and after 

consulting the European Parliament, may make any appropriate regulations for the application of 

Articles 107 and 108 TFEU and may in particular determine the conditions in which Article 108(3) 

shall apply and the categories of aid exempted from this procedure. (Treaty of the Functioning of the 

European Union (TFEU), 2009) 

 

To conclude the hard law of the European Union lays down certain important things; first of all that 

state aid except for only few exemptions is generally forbidden, second that the European 

Commission has certain powers if the Member States do not comply (also including a power to 

recover incompatible aid) and third that the European Commission needs to be notified in advance in 

any undertaking that might be in conflict with those laws (known as the notification procedure).  

2.3 Soft law 
 

As the section above explains it the hard law of the European Union in general regulates the financial 

stimulation of enterprises to the minimum in order not to interfere with the internal common 

market. However due to bureaucratic aspects not in every case the European Commission can deal 

with a notification as well as some financial stimulation might not interfere with the internal 

common market. Therefore the European Commission issues soft law that does not forbid practices, 

like the hard law, but gives exemptions for practices that are seen as not interfering with the internal 

common market and therefore need to be explicitly allowed; this is described as positive integration. 

In the following the specific guidelines, the soft law, which determines the regulation of the financial 

stimulation of regional airports in the European Union will be explained.  

 

2.3.1 Commission guidelines 
As in many other fields, the question of regulation of financial stimulation of regional airports is 

framed by a Community guideline. The latter is a form of soft law and has the legal status of a non-

binding Commission recommendation. The Commission refers to these State aid frameworks and 

guidelines as “appropriate measures” in the context of Article 108(1) and formally only binds itself in 

its decision-making on state aid cases by the guidelines. The less precise these guidelines are, the 
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more loopholes for distortive State aid are possible for Member States (Blauberger, 2008). However 

to the extent that the guidelines are precise, the Member States are in general bound by these 

because in a possible notification process and compatibility testing they would have no stand against 

the Commission. It is also possible for the Commission to revise its soft law, thus the guidelines, 

whenever this is seen to be required by the progressive development in the specific field or by the 

functioning of the common market (Article 108 (1)). This means that they can revise or rewrite the 

guidelines as there are recent cases in front of the European Court of Justice or some other general 

developments that might necessitate a change in the State aid policy in some specific fields. In the 

case of nonbinding Commission recommendations the Commission only gives its own assessment 

and general interpretation of the issues at the time of drafting the specific guideline. The Commission 

indicates that in a possible lawsuit in front of the European Court of Justice or the Court of First 

Instance the interpretation of the European Union law might differ from what was earlier interpreted 

by the Commission. A Commission guideline is a measure of soft law and in therefore is not one-on-

one legally binding. However in practice in most of the cases, the courts are arguing in line with the 

interpretation of the Commission. The Community guideline regarding regional airports shall be 

closely examined and analyzed in the following as they give more specific interpretations of the 

articles laid down in the TFEU on financial stimulation for regional airports. This means that the 

guideline gives exemptions to the Treaty law, the hard law. It should be noted that the guideline is 

having as a background the general prohibition of State aid in the European Union under Article 107 

TFEU. This means that public owned airports need to prior notify the European Commission when 

financially stimulating if not stated otherwise. The guidelines explicitly give information about 

exemptions of this rule for regional airports.  

 
The Community guidelines on financing of airports and start-up aid to airlines departing from 

regional airports were published on the 9th December 2005 in the Official Journal of the European 

Union. They acknowledge that the air transport industry has undergone severe changes in the last 

century; that ownership has changed “from State to regional control, in some cases to be operated 

by public companies, or even to the private sector”. Therefore a continuous reviewing of these 

guidelines is necessary. 

  

2.3.2 Different types of airports within the EU 
There are distinctions between the different airports within the EU. The seven largest airports in the 

EU account for more than one third of all EU traffic and the 23 largest account for more than two 

thirds (European Commission, 2001). These airports have become highly efficient commercial 

operators, whereas most of the smaller airports are still owned and operated by public authorities in 

the public interest. This leads to a severe distinction between different airports in the treatment 

regarding State aid. Research has shown that large international hubs compete with other large 

international operating airports whereas large regional airports may be competing with other large 

regional airports as well as large international airports. Small airports, those handling less than 2 

million passengers per year, normally do not compete with other airports; only in the case of 

neighboring airports with the same size and with an overlap of the catchment area (Airtransport 

Group Cranfield University, 2002). This is especially important when assessing the distortive effects 

of State aid in the common market. This belief would assume that it would not distort the common 

market when small airports are subsidized expecting that there is no neighboring airport. There are 
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several definitions of large, national, large regional and small regional airports proposed by the 

different EU institutions. In the following the definition of the categories of airports of the European 

Commission will be used: 

 

Under category A (large Community airports) fall airports with more than 10 million passengers a 

year, category B (national airports) contains all airports that have an annual passenger volume 

between 5 to 10 million, category C (large regional airports) see an annual passenger volume 

between 1 to 5 million and category D (small regional airports) are those who have less than 1 million 

passenger a year (European Commission, 2005).  

 

In the sense of the Cranfield University (2002) study this would mean that financial stimulation for 

small regional airports under category D cannot distort the common market, whereas this is the case 

for some of the airports falling under category C. The study further suggests that an “average” airport 

becomes profitable once a passenger throughput of about 500 000 to 1 million passengers per year 

has been achieved (Airtransport Group Cranfield University, 2002) which would mean that an airport 

should survive without subsidies at this point entirely. Speaking in the categories used by the 

European Commission this would mean that only airports under Category D should be eligible for 

financial stimulation as airports with more passengers per year would not need it. In the following 

focus will be on the question if the European Commission takes the findings of the Airtransport 

Group Cranfield University (2002), that airports over the breakeven point of about 500 000 to 1 

million passengers per year would not need subsidies at all, into account when drawing its policies.  

 

2.3.3 Relevance of the guidelines  
The relevance of these guidelines lies in the fact that they specify some exemptions to the general 

prior notification rule that public owned airports underlie in the European Union when it comes to 

financial stimulation, as ruled out in Article 108 TFEU. This is what is named positive integration as it 

gives the Member States room to do some undertakings rather than forbidding undertakings when 

the European Commission thinks it is in the interest of the European Union. This is in difference to 

negative integration which only forbids undertakings generally. The guidelines therefore give 

exceptions to the notification procedure, this is due to bureaucratic overload that might arise as well 

as in some cases the relevance of the financial stimulation in terms of the internal market is not 

given. Normally public owned airports need to inform the European Commission when it comes to 

bigger investments in order to overcome the threat of State aid. This is done in a notification 

procedure; this has the form that the enterprise informs the European Commission and their 

appraisal is then reviewed by the Commission itself and other Member States. The compatibility with 

European Union law is tested and the appraisal might be allowed or rejected; as described in Article 

108 TFEU. (European Commission, 2005) 

 

However, as said above public financial stimulation for smaller airports often does not threaten the 

common market. Therefore not each measure of financial stimulation needs to be prior notified to 

the European Commission; this is to overcome a huge bureaucracy. 

 

In difference to public owned airports private owned airports can take any investment that is legally 

allowed within the existing laws. Therefore public owned airports underlie the private investor 
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principle; each measure should hold the private investor test, meaning that a public investment 

should not be done when it would not be done by a private investor. This is also emphasized in the 

following by the guidelines, some measures of financial stimulation are allowed for public owned 

airports if they would have been done in the same manner by a private owner.  

 
2.3.4 Basic contents of the guidelines 
In the guidelines the Commission allows several possibilities (which will be described in more detail 

in the following) of airport financing and start-up aid for new routes when it comes to regional 

airports. Some possibilities are only for small regional airports of category D, whereas others are also 

for airports falling under category C; this is due to the fact that those airports often face a less 

favorable situation in comparison to large international hubs. Airports falling under category C do 

generally not have a large reference airline, are often located in the outermost regions of the 

Community or in areas affected by the economic crisis. 

 

The compatibility rules on which the Commission is building its guideline on financing of airports and 

start-up aid to airlines departing from regional airports are: Article 107(3a,b,c) when it comes to the 

general base of the assessment. This allows deriving from the general prohibition of State aid when 

the undertakings are entrusted with general economic interest, meaning not contrary to the 

interests of the Community. And it also provides for derogations for aid granted to promote or 

facilitate the development of certain areas and/or economic activities. The European Commission 

(2005) states that “Operating aid granted to airports or airlines (such as start-up aid) can only be 

declared compatible under exceptional circumstances and under strict conditions in underprivileged 

regions, i.e. regions covered by the derogation set out in the most remote and sparsely populated 

areas”. The Commission sees the strong connection in this field to the compatibility of regional aid 

within the common market principles.  

 

2.3.5 Public – Private ownership  
Those principles are the same for public as well as for private ownership of the airport. The essential 

point is whether the beneficiary is engaged in an economic activity. It is accepted without discussion 

that airports are engaged in economic activity. Furthermore, the Commission states that once an 

airport engages in economic activities, regardless of the legal status or the way in which it is 

financed, the Treaty rules should apply. This means that there is no exception for any airport from 

the State aid rules by the European Union, regardless its legal status. The Commission states that 

Member States “cannot penalize or give more favorable treatment to public authorities who 

subscribe to the capital of certain companies”. This means that the Commission will treat public as 

well as private investors on the same basis, and there is no favorable treatment in regard to public 

undertakings. The Commission will assess if public funding benefits airports in another way than a 

private shareholder would have financed the airport regarding the foreseeability of obtaining a 

return and leaving aside the issue of social, regional-policy and sectoral considerations. Benefits of 

airport operators or airlines granted from state resources by Member States or public authorities are 

going to be assessed under this principle. In case they act as private economic investors would act, 

the funding is not considered State aid, whereas if this is not the case the Commission considers the 

funding as State aid. This is the same for airports of any size, large as well as small airports, and is 

called the private investor principle (European Commission, 2005).  
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2.3.6 Services of non-economic nature 
However, there are several limitations as not all activities of an airport operator are of an economic 

nature. Activities such as safety, air traffic control, police, customs, etc. are not activities of an 

economic nature (European Commission, 2010). This is a principle, regardless the size and ownership 

of an airport. However, the financing of these activities must be restricted to the pure compensation 

of the costs and may not be used instead to fund other economic activities. These services of a non-

economic nature are allowed to be funded by public money in all of the four categories of airports, 

no matter the size of the airport, as long as they are benefiting the whole society and not generating 

profit for the airport operator. When it comes to state aid for compensation of public services it is 

allowed as long as the following criteria imposed by the ECJ are met: the obligations must be actually 

carried out and be clearly defined, the size of the State aid must be calculated in advance and 

transparent, the State aid cannot exceed the actual costs of the public service and the costs must be 

based on a undertaking about the cheapest costs possible (European Commission, 2005). When 

these criteria are not met, and the aid for the undertakings of the common interest is used for other 

things, the public financing constitutes State aid.  

 

2.3.7 Services of economic nature 
Furthermore, as mentioned above, the size of the airport is crucial when it comes to the allowance of 

public funding of activities of economic nature. Generally, public funding of activities of economic 

nature falls under the private investor principle and in order to check whether the conditions of the 

private investor principle are met the European Commission has established a prior notification 

system. If an airport wants to engage in activities of economic nature it needs to notify the European 

Commission and ask for its approval (European Commission, 2005). This is only valid for projects 

under public funding, if a private investor from its own resources is doing an undertaking the 

European Commission does not need to be notified. This is due to the fact that public funding should 

not disturb the internal market, thus no favorable treatment for undertakings in one Member State. 

However private investors are allowed to invest their money in projects they would like to. In the 

following few examples of services of economic nature and the regulation thereof by the European 

Commission guideline are given.  

 

2.3.7.1 Charge level 
As the first example of a service of economic nature the charge level will be used. The Commission 

guideline on financing of airports and start-up aid to airlines departing from regional airports states 

that the charge level (the charge level is the money that is asked by the airport from the airlines for 

landing at the airport) is a key factor as it may be that it is hold on an artificial low level in order to 

attract more airlines to the airport in question and therefore distort the competition. This is related 

to public funding in so far as the charge level can only be hold on an artificial low level, which means 

deficits for the airport, if it is buffered by public funding. But when it comes to airports mentioned 

under category D, the Commission assumes that they will not distort competition to an extent 

contrary to the common interest. Therefore if those airports are entrusted with a mission of general 

economic interest then they are exempted from the prior notification ruling, in difference to the 

airports falling under the categories A, B and C. Mission of general economic interest means in this 

context that those airports serve an ever closer European Union and bring mobility to the citizens. 
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To sum up, airports falling under category D may use charge levels that are significant lower than the 

charge levels of bigger airports. This is due to the fact that airports falling under category D are not 

competitors to other airports as they are too small in size to be distortive for bigger airports. The 

European Commission is tolerating this as it wants to increase the mobility of its citizens and the 

reachability of all areas within the European Union. Small regional airports might be only 

maintainable through financial stimulation like this, as suggested by the Cranfield University study 

(2002) which sees the breakeven point of airport between 500 000 and 1 million annual passengers. 

As said above, this is only valid for public airports and public funding as private airports are not 

regulated by the guideline.   

 

2.3.7.2 Infrastructure  
The Commission guideline pays special attention to the matter of infrastructure. As this is a field 

which is often subject to public financing through regional economic development planning, land-use 

policy, transport policy, etc. It is also the basis for the economic activities carried out by the airport 

operator and therefore crucial for the economic success of the airport. Airport operators should 

finance the costs of using or building infrastructure by its own resources. If a Member State, through 

regional or local authorities, is the operator, it should act as a private investor with adequate 

financial considerations; this is what is referred to in 2.3.5 the private investor principle. In case of 

non compliance with this it is regarded as State aid. Similar principles underlie the sale of land or 

buildings and the privatizations of an undertaking. They need to be made at market prices with a 

price as an outcome of a sufficiently well-publicized, open, unconditional and non-discriminatory 

bidding procedure. If this is not the case, they are considered State aid. If it is not possible to rule out 

the possibility of State aid the measure must be notified to the European Commission in order to 

evaluate the case. This means that in critical cases, where the airport operator can expect the claim 

of State aid, the European Commission should be notified about the action and approval by them is 

sought. This is the same for all categories of airports; there are no exceptions for small airports.  

 
2.3.7.3 Start-up aid 
In the issue of Start-up aid the Commission continues to make a distinction between small and larger, 

international airports, their argument is that small airports often do not have the annual numbers of 

passengers that are necessary to reach the breakeven point. According to the Cranfield study (2002) 

the breakeven point is reached at an annual passenger volume between 500 000 and 1 million. 

Airlines are mostly not willing to run the risk of opening routes from these unknown airports, 

therefore the Commission allows the start-up aid for new airlines for airports falling under category 

D, stating that they “can accept that public aid be paid temporarily to airlines under certain 

conditions, if this provides them with the necessary incentive to create new routes or new schedules 

from regional airports and to attract the passenger numbers which will enable them to break even 

within a limited period” (European Commission, 2005). However, the new route must not compete 

against a high-speed rail link and must be reconcilable with the following compatibility criteria: first, 

a public investors of an airport must act like private investors when it comes to financial start up 

incentives (private investor principle); second, there must be no relocation of an already existing 

route from a Community airport to a regional one; third, new routes must increase the volume of 

passengers; fourth, the aid must be declining and of limited duration and the operation of the route 

should not stop after the distribution of the aid; fifth, the aid must not be spend for standard 

operating costs like aircraft, fuel, crew salaries or catering costs; sixth, start up aid cannot be 
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combined with another type of aid (European Commission, 2005). If these criteria are not met, the 

Commission must be notified and can decide whether the aid constitutes State aid or not. If the aid is 

evaluated as unlawful by the Commission then the recipient must recover it.  

2.4 Conclusion 
 

The guidelines by the Commission on the financing of airports and start-up aid to airlines departing 

from regional airports show a positive attitude towards developing regional airports by the 

Commission, but simultaneously it is ensured that strict compliance with the principles of 

transparency, non-discrimination and proportionality are given in order to prevent any distortion of 

competition which would not be in the common interest in terms of public funding to regional 

airports and state aid to airlines. The guidelines ensure that public airports or airports within the 

ownership of a public institution are treated equally to privately owned airports. This means that 

when public owners finance an undertaking they need to act, if not stated otherwise, like private 

investors (private investor principle). Furthermore do the guidelines distinguish services of non-

economic and economic nature. Services of non-economic nature, for example safety and police are 

allowed to be publicly funded as long as they serve the designated interest only and cover the actual 

costs of the undertaking. This is in difference to undertaking of economic nature, which have to hold 

against the private investor principle, as long as no exemptions are defined by the guidelines.  

 

In general it can be said that the European Commission holds the stand that financial stimulation by 

Member States for large airports, is most of the time doubtful in terms of the common market 

principle. Large airports compete with other large airports in other Member States and therefore 

need to be closely monitored. This is done by the notification procedure which the large airports, 

falling under category A and B have to do for every investment, when under public ownership. This is 

due to the fact that they compete with large airports in other Member States and it would 

discriminate those airports when the other airport is treated favorably. Financial stimulation for 

airports of category A and B falls under the notification procedure all the time and have to prior 

notify the European Commission of any investment. The chances are low that some undertaking will 

be granted lawful if the private investor principle is not met.  

 

The same applies for airports falling under category C. Even though those airports are labeled as 

regional airports with no large reference airline, they are not exempted from the prior notification 

procedure and the private investor principle in order to establish a fair and open common market 

within the European Union. They are treated by the guideline similar to large airports.  

 

The only exceptions that are really granted are to airports falling under category D, however also 

airports under category D are not exempted from the notification procedure and the private investor 

principle in general. They are only exempted in cases that are specifically mentioned in the 

guidelines. The guidelines allow airports under category D to have artificial low charge levels and also 

under certain conditions to give start-up aid to airlines. This is due to the fact that the European 

Commission takes up the stance that airports under category D are so small and have so little impact 

in the overall aviation sector that the European Commission thinks that they do not need to notify 

them before doing an investment; this is also in line with what is suggested by the Airtransport 

Group Cranfield University (2002) study which found that airports get profitable having between 500 
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000 to 1 million annual passengers. However airports under category D still have to act in line with 

the guidelines, as above mentioned, even though they are given the most leeway due to their size. It 

seems that the guideline makes sense in regard to the topic of regional aid. The European 

Commission takes the stand that regional airports falling under category D most of the time comply 

with the ideas of an even closer connected Europe. The latter is a strong vision of the European 

Commission and explicitly mentioned in its long-term strategies.  

 

In general it can be said that the hard law of the European Union regulates the financial stimulation 

of regional airports in so far that it generally prohibits financial stimulation of regional airports. 

However it also defines that there are some areas where exemptions to this general prohibition 

might exist. Therefore it defined the notification procedure in order to check if those criteria are met. 

The soft law in the European Union, by help of the European Commission guideline, defines the 

regulation of the financial stimulation more specifically. One important aspect of them is the private 

investor principle. This means that whenever a public airport does engage in activities of economic 

nature it should act the same as a private investor would act. Therefore airports falling under 

category A, B and C (thus also large regional airports) need to prior notify the European Commission 

of its undertakings. The European Commission has also the power to recover incompatible aid. Small 

regional airports, falling under category D, have some areas where they are free in the financial 

stimulation. However this is limited to the charge level and start-up aid.  

 

To conclude the European Union regulates the financial stimulation of regional airports in a rather 

strict way. It is worth mentioning that airports no matter their size, with only very few exceptions for 

category D, have to comply with the private investor principle and use the prior notification 

procedure. However the guidelines might sound stricter in theory than in practice. This is due to the 

fact that the European Commission might grant a lot of undertakings their permission that are 

brought forward to them by the notification procedure.  
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3. Münster-Osnabrück  
 

3.1 How do the German national government and the sub-national German 
governments regulate the financial stimulation of the regional airport of 
Münster-Osnabrück? 
 
Germany is not a centralized state but organized federally with respective sixteen federal states 

(Bundesländer). Those have far reaching competences in different policy fields. Therefore it is 

especially important to look at the German federal level (Bundesregierung) as well as the sub-

national levels of government which are the federal state level (Bundesland) of government when it 

comes to the involvement of the regulation of the financial stimulation for the airport of Münster-

Osnabrück. Those two levels are important but the sub-national regional level of government should 

not be forgotten. It is expected that on the regional level most of the financial stimulation is done, as 

the ownership structure of the airport indicates. The airport Münster-Osnabrück is a proprietary 

company where the public authorities provide the whole shareholders equity (Flughafenverband 

ADV, 2010). A closer look on the regulation and on examples of financial stimulation is taken in the 

following sections.   

 

But first of all, a classification of the airport of Münster-Osnabrück should be done. Its annual 

passenger volume in the year 2009 was 1.5 million passengers (FMO, 2010). Therefore, according to 

the Commission guidelines, it falls under category C, large regional airports. As most exemptions to 

the general prohibition of State aid by the guidelines of the Commission are only granted to the 

airports falling under category D, small regional airports, a close look will be taken at the practices at 

the airport Münster-Osnabrück. The next chapter will compare the European Union level regulation 

and the German level regulation. The focus of this chapter will lie on some forms of subsidies 

whether other forms are not looked at. This is due to limitations of this thesis. However it is worth 

mentioning it that as well as the subsidies observed as well as those subsidies that are not mentioned 

here might be in place at the airport of Münster-Osnabrück. It would be highly interesting to gain 

also insight in other subsidies another study should clearly deal with it in order to get a full overview 

and answer to the main research question. 

 
3.1.1 Federal level of government  
On the federal level the Bundesregierung or more specific the Ministry of Transport 

(Verkehrsministerium) is the organ which can decide about State aid. In the case of airports they are 

indirectly advantaged because there is no tax on kerosene and no value added tax on international 

flights (Germanwatch, 2003: 8; Boss & Rosenschon, 2006). This gives the aviation sector a 

competitive advantage in comparison to rail-bound traffic and road traffic. However that is not a 

measure that is specific to Germany but that is common in all the Member States of the European 

Union. 

 

Airports in Germany are organized on a cost-basis system. This is based on Section 43 of the 

Luftverkehrzulassungsordnung which states that the “airport operator must seek approval for the 

charges for take-off, landing, and parking of aircraft and for the use of passenger facilities from the 

regulation authority”. It is in so far cost-based that in theory arbitrary high charges would not be 
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approved. However this means that law does not exactly define how airport charges must be 

regulated but there has been a common practice developed over the last two decades (Niemeier, 

2002). The federal states regulate the charges but the Verkehrsministerium (Department of 

Transport) can intervene; however in the last years there was almost no intervention by the 

Verkehrsministerium observable. This is in difference to what is discussed in Section 2 where the 

focus lies on too low charges which would constitute State aid. It is notable that the German federal 

level of government is not concerned with this issue but rather that the charges are not too high. 

However the federal government has launched a Flughafenkonzept but in this it does not mention 

Münster-Osnabrück. This can be traced back to the fact that the airport of Münster-Osnabrück is 

neither a large international hub, like Frankfurt or München, nor an important airport for cargo. 

However, the non-mention does also mean that on the federal level no limitations for the airport of 

Münster-Osnabrück are defined (Verkehrsministerium, 2009). In his research, Malina (2005) holds 

the assumption that due to the mainly public ownership of airports in Germany there is only limited 

regulation of them. Münster-Osnabrück by the findings of Malina (2006: 5) is regarded as not 

possessing market power and therefore does not need special regulatory attendance in his eyes.  

The above mentioned facts lead to the conclusion that there is no financial stimulation for airports 

on the national level at least in terms of observable monetary payments. 

 
3.1.2 Federal state level of government 
In Germany, the sixteen federal states are influential in many regulatory fields. In the case of airports 

and more specific the airport of Münster-Osnabrück the federal state government in question is 

Northrhine-Westfalia. As well stated in the section about federal level regulation, the federal state 

government regulates the charges for take-off, landing, etc. an airport can ask. Airport managers 

need to ask the federal government for approval of the charges they ask (Niemeier, 2002). However, 

there are no stimulations for airports laid down in federal law. The responsible authorities for airport 

charges are the Landesluftfahrtbehörden, and in case of dispute independent courts and cartel 

authorities decide about it (Flughafenverband ADV, 2011).  

 

An example of the regulation of the financial stimulation of state aid for the airport of Münster-

Osnabrück, can be the planned runway extension. The airport would like to extend the runway in 

order to be able to serve intercontinental destinations. In order to undertake this project an increase 

in shareholder capital of 60 million Euros was made by the share holders. This will be discussed in 

detail in the next section because it falls under the responsibility of the regional level of government.  

However, there are certain requirements in order to preserve the pristine and unique nature which is 

located in the area of the planned runway extension. The former federal state government assured 

the FMO aid of 11 million Euro. This aid would not be purely for the purpose of building the runway 

but to preserve the nature and therefore build a bridge over a stream that is the habitat of unique 

animals and plants. This is more costly than simply destroying the stream and building a normal 

runway. The former federal government did not see this money as form of subsidy but as an 

ecological measure. Therefore the money was accounted to the budget of the Ministry of 

Environment. This raises the issue of the polluter pays principle. The polluter pays principle states 

that the party responsible for producing pollution should be responsible for paying the damage done 

to the natural environment (OECD, 2006). Also in Article 191 TFEU it is stated that “the positive 

effects of aid must outweigh the negative effects in terms of distortions of competition, taking 
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account of the polluter pays principle”. Therefore the above mentioned facts can be interpreted in 

the way that the Landesregierung (federal state government) is supporting the runway extension and 

pays money in order to make it possible. However according to the polluter pays principle the airport 

owners should pay for all costs involved in the project of runway extension. The Landesregierung is 

therefore hypothetically paying for expansion of the airport Münster-Osnabrück (Landesregierung 

Nordrhein-Westfalen, 2009). It is stated hypothetically because the Landesregierung (federal state 

government) changed recently and therefore it is not sure how the new federal state government 

will stand on this issue once the legal dispute is settled.  

 

The above mentioned facts lead to the conclusion that the federal state government has not issued 

regulations that are concerned with the financial stimulation of airports. However in practice they 

are subsidizing regional airports by not taking into account the polluter pays principle, as determined 

by the TFEU, but giving aid to pay for the ecological measure. In the following the issue of state aid 

for ecological measures and the polluter pays principle is not further elaborated due to limitations of 

this study. However, it is a very interesting subject for further research.  

 
3.1.3 Regional level of government 
The regional level is of great importance because regional governments and regional public 

institutions are participating in the ownership of the airport actively. They are functioning as the 

owners in a limited liability company (GmbH). This means that they as the owners have to invest in 

new projects and maintenance and furthermore stimulate growth of the airport. For the Kreis 

Steinfurt (regional district government), the FMO is listed as an item of secondary participation 

(mittelbare Beteiligung). This means that the airport is in public ownership but the ownership is 

organized like a private company, but then, with public stakeholders; this is a common concept for 

German airports (Malina, 2006). Figure 3 shows that not all shareholders participate by the same 

amount of shareholder capital; this is to be discussed in more detail in the following. The amount of 

participation in shareholder capital is then reflected by the participation of profits or losses of the 

airport. Shareholders that participate with little shareholder capital are getting less profit or have to 

account for less debt. For example Industrie- und Handelskammer (IHK) Nord-Westfalen, IHK 

Osnabrück-Emsland, Handwerkskammer (HWK) Münster, HWK Osnabrück-Emsland and Kamer van 

Koophandel Veluwe en Twente are participating with share of capital stock but there is no 

participation in possible profits or losses of the airport Münster-Osnabrück for them at all. However, 

all other shareholders have a participation of possible profits or losses of the airport Münster-

Osnabrück. This is remarkable as some of the shareholders are the regional governments that decide 

e.g. about possible subventions for infrastructure projects and prices for land. Of interest is in this 

case is the fact that three of the public shareholders of the FMO, Stadt Münster (municipality of the 

city Münster), Stadt Osnabrück (municipality of the city Osnabrück) and Kreis Steinfurt are also 

having an immediate participation (unmittelbare Beteiligung) in the AirportPark FMO GmbH. The 

AirportPark FMO GmbH which is the business park surrounding the airport. This implies that a well-

being of the airport will probably lead to a more interesting business park which means more profit 

for the three shareholders. 

 

As already mentioned in section 3.1.2 the shareholders increased the shareholder capital with 60 

million Euros in order to gather enough capital for the planned runway extension. However this 
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measure was found legal by the European Commission with regard to Article 107 3c TFEU. This was 

done by a prior notification procedure. In 2009 after a prior notification procedure the European 

Commission decided that this does not interfere with EU law. And therefore they declared the 

increase in shareholder capital as lawful as they saw the necessity of this undertaking. This was due 

to the facts that no harm to the common market is expected and that the private investor principle is 

applicable according to Article 107(3c) TFEU. Article 107(3c) TFEU deals with aid that is compatible 

with the internal market due to the fact that this aid is meant to facilitate the development of certain 

economic activities or of certain economic areas where such aid does not adversely affect trading 

conditions to an extent contrary to the common interest (Kompetenzteam Flughäfen der 

Rechtsanwälte Kapellmann und Partner, 2009). In the case of the airport of Münster-Osnabrück this 

means that the European Commission assumed that the airport runway extension does not adversely 

affect trading conditions to an extent contrary to the common interest.  

 

As mentioned above the airport Münster-Osnabrück is in public ownership through public 

shareholders. The Stadt Münster is owner of 35,06 % of the shares through the Stadtwerke Münster 

GmbH (public utility company of the municipality Münster) which makes it an item of secondary 

participation, the equivalent share capital is an amount of 8 million €. For the Stadt Osnabrück it is 

similar; they are owner through the Stadtwerke Osnabrück AG (public utility company of the 

municipality Osnabrück) with 17,2 % which is 3.9 million € in share capital. The Kreis Steinfurt is listed 

as the Beteiligungsgesellschaft mbH with a share of 30,28 % and  6.9 million € in share capital. The 

total share capital was 22.7 million € in 2009, with the rest of the shares hold by other minor 

shareholders (for others see figure 3).  

 

To see the involvement of the shareholders it is interesting to look at the annual profits or losses of 

the airport. To start chronologically, in the year 2001 the annual profit was 6.6 Million DM 

(correlating 3.3 Million Euro), in the year 2002 it was even 7.0 Million DM (correlating 3.5 Million 

Euro) (Amtsblatt Stadt Münster, 2002). From the following years onwards annual deficits were 

reported. In 2003 were these 3 million Euro and in 2004 the amount of 2.6 million Euro was reported 

as deficit (see figure 8). As figure 5 and 6 show, over the last five reported financial years (2005 to 

2009) there were also always net losses for each respective year. This means that the shareholders 

have experienced deficits in the last seven financial years. Looking at these numbers it shows that 

the airport in overall terms incurred to be loss making in the past (see figure 5, 6 and 8). The annual 

deficit rose even more in the years 2008 and 2009 to respective 6.4 million € and 10.4 million € (see 

figure 6). The annual deficits were absorbed by the increase in shareholder capital due to the 

planned runway extension. Because of the increase in shareholder capital the shareholders were not 

forced to gather money from other sources like a bank loan. 

 

As mentioned the surrounding business park around the airport is called AirportPark FMO GmbH and 

is a immediate participation of Kreis Steinfurt, Kreis Greven and Stadt Münster with each 33,33% 

(Kreis Steinfurt, 2010). Its task is to prepare, achieve and implement all planning of the regional 

business park at the airport and also develop, exploit and commercialization of the business park in 

order to strengthen the local economy (Stadt Münster, 2010). The AirportPark FMO GmbH as such 

was also running losses the past four year; in 2009 the annual deficit of it was 784.154,00 € (see 
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figure 7). As being accountable for the profits and deficits of the surrounding business park the 

shareholders have even more interest in growth and flourishing of the airport. 

 

As described above the annual deficits of the FMO Flughafen Münster-Osnabrück GmbH and the 

AirportPark FMO GmbH are accounted only for those companies and not traced back to the budgets 

of the shareholders. For the elected heads of the shareholders, which are regional politicians, this is 

an advantage because they don’t have to justify these deficits in their annual budgets. They can claim 

into public that the deficits are not the ones for the regional governments and therefore do not have 

to explain those deficits to their electorate. As public investors they can increase the shareholder 

capital through increases in share capital as often as they want and can. They might make profits 

with other undertakings and therefore able to shift those profits to the FMO Flughafen Münster-

Osnabrück GmbH and AirportPark FMO GmbH.  

 

The FMO Flughafen Münster-Osnabrück GmbH made losses over the last years. The annual deficits 

are bolstered by the shareholder capital and increases of it. If an airport is operated by a private 

investor this might not be possible, because a private investor might have not enough capital 

resources to increase share capital over seven deficit running years and no prospect of making profits 

in the short-term future. A private investor for example would have difficulties to obtain a loan for a 

new project if it runs a deficit the previous seven years. It is worth mentioning that the prospects for 

the short-term future are also not promising annual profits and a decrease in annual passenger 

volume is likely. This means that in the nearby future no profits are obtained to cover the annual 

deficits of the last seven years. A normal rate of return for a private investor is said to be lying at 10 

%. In a business like an airport the rate of return is measured in the long-term than in a rather short-

term like seven years, however as the nearby future does not promise profits this behavior of the 

FMO Flughafen Münster-Osnabrück GmbH might be a breach of the private investor principle. This 

means that the airport shareholders are not acting like a private investor would act.  

This means that the shareholder capital increase for the planned runway extension is not used for 

the runway extension but to bolster current deficits. Therefore the European Commission should 

reconsider its allowance for the increase in shareholder capital and a possible fine should be 

determined. However the European Commission is not constantly reviewing the current practices 

until a complaint is delivered.  

 

Another topic where the regional governments are involved is the enhancement of the accessibility 

of the airport; a new road Kreisstrasse K1n is built as a connection between the highway A1 and the 

FMO. This project is carried out by the Kreis Steinfurt. In order to build the road the land has to be 

bought. This was done by the Bezirksregierung Münster which is the authority enabled to do so and 

gave those properties to the Kreis Steinfurt (Bezirksregierung Münster, 2007). The project is financed 

by the public budget, the FMO GmbH and the AirportPark GmbH (APP GmbH). The whole estimated 

costs are 13.318.000 € wherein 75 % are expected to be financed by allocations of funds and/or 

grants. Of the costs the equity ratio of the Kreis Steinfurt is to be 2.135.585 €; the APP GmbH and the 

FMO GmbH are participating in the building costs with every 25 % and additionally the latter takes 50 

% of the planning costs (Kreis Steinfurt, 2009). The new road is expected to bring more customers to 

the airport as a higher accessibility for people living in the Ruhrarea is expected.  
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With regard to this argument it should be noted that it is normal practice in Germany as well as in 

the European Union when it comes to industrial areas or business parks. In order to reach high and 

easy accessibility to those areas, governments, mostly on the regional level, are funding accession 

roads to attract companies and in the long-run benefit from the expected increased business taxes 

and increased employment. Though, with regard to the airport of Münster-Osnabrück it should be 

noted that there existed an access road coming from the same highway A1 and the new road only 

saves a few minutes time. The guidelines on financing of airports and start-up aid to airlines 

departing from regional airport are very specific on airport infrastructure and that in the case the 

owner of the airport is public it should act as a private investor. The guidelines are rather unspecific if 

airport infrastructure means infrastructure on the areal of the airport only of also roads that lead to 

the airport.  However in general the infrastructure sector is highly liberalized and deregulated within 

the European Union (European Environment Agency, 2007). Therefore it is doubtful that in a lawsuit 

the regional level of government would be found guilty for their behavior, as it is common practice 

within the European Union to build access roads like the new road Kreissstrasse K1.  It could be an 

interesting subject to go into further depth if the common practice in the European Union of building 

infrastructure to industrial areas and business parks is illegal in an European context. Due to 

limitations we will not go into depth how to interpret the guidelines in terms of infrastructure; 

therefore this point stays vague in terms of compatibility with European Union law. It could be highly 

interesting to make a follow-up research that is concerned with the matter of infrastructure.   

3.2 Conclusion 
 
On the federal level of government, the regulation for Münster-Osnabrück is low. Of course federal 

law is not to be infringed by the airport but Münster-Osnabrück is not directly mentioned in the 

Flughafenkonzept of the Bundesregierung nor do the latter give state aid directly to the airport. Also 

Malina (2006) states that there is no/or little regulation for airports in Germany. This leads to the 

conclusion that on the federal level no regulation for state aid can be found; neither in the form of 

hard law nor in the form of soft law. As well as no regulation was found there is also no indication of 

financial stimulation by the Bundesregierung in the case of the airport Münster-Osnabrück. There 

was no visible financial support of any projects neither of the airport nor the connected 

infrastructure.  

 

The level of regulation by the federal state level of government is low regarding state aid. When it 

comes to the charge level they are not concerned with too low charges that might constitute state 

aid in the European Union terms but rather with too high charges. Furthermore the federal state 

government can assign money to the airport which might not be classified as state aid like in the case 

of the runway extension. In fact, they are giving financial help to the airport to achieve some projects 

which are purely in the interest of growing and increasing profit and not securing the nature. 

However, there is financial stimulation for the FMO by the federal state government of Northrhine-

Westfalia in terms of the costly ecological friendly measure for the runway extension. By the 

commitment to pay part of the runway extension, the federal state government of Northrhine-

Westfalia makes it clear that it wants this runway extension and its making place for it in its budget. 

Even though according to the polluter pays principle the shareholders should bare these costs as 

well. This can be interepreted in the way that if the federal government would not be in favor of the 

runway extension of the airport in Münster-Osnabrück, then it would not promise money for it. As 
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mentioned for the runway extension the polluter pays principle should apply and the whole costs for 

the runway extension should be paid by the owners of the airport. Therefore the conclusion can be 

drawn that according to the above mentinoned facts the federal state government of Northrhine-

Westfalia is financially stimulation the airport of Münster-Osnabrück and is with this behavior not in 

line with EU law. However further research about the applicability of the polluter pays principle in 

the European Union should be done in order to come to a more valid conclusion.  

 

The regional governments by ordinance cannot issue hard law in Germany. However, they could 

issue some form of soft law by practices and recommendations. This is not the case with financial 

stimulation for regional airports. Therefore, also on the lowest level of governance the regulation of 

financial stimulation is low in the case of Münster-Osnabrück. But as shareholders of the airport the 

regional governments are financially stimulating the airport. Through secondary participation they 

are owners of the airport and therefore having share capital in the FMO Flughafen Münster-

Osnabrück GmbH. 

 

When it came to the runway extension they in a prior notification procedure asked the European 

Commission for approval of an increase in the shareholder capital by 60 million Euros. However this 

increase in shareholder capital was found legal according to Article 107 3c TFEU. However the 

practice showed that the airport Münster-Osnabrück used the money from the shareholder capital 

increase not for building a new runway, as this is still in legal dispute, but to cover the deficits of the 

last years. Therefore the decision of the European Commission needs to be reconsidered.  

 

Furthermore as owners it makes the shareholders especially interested in the fact that the airport is 

profitable and continues to grow on a considerable rate. During the last years the airport has not 

drawn any profits but deficits instead. The shareholders are participating in the losses and profits of 

the airport by different percentages. However they are participating by special holding companies 

and therefore do not have to take the deficits and account them as their own but can leave them 

with the FMO Flughafen Münster-Osnabrück GmbH. The shareholders as regional governments are 

headed by elected politicians and with this manner of accounting, they in fact do not have to take 

the public responsibility for losses of the FMO to their electorate. They can claim that their 

government authority and therefore the taxpayers do not have to pay for the deficits of the airports 

but that the FMO Flughafen Münster-Osnabrück GmbH is having the losses. For the public, with little 

economic knowledge it looks as if the public authorities were not accountable for the deficits. 

However, this is no acceptable rate of return on investments for any private owner in economic 

terms. For private owners the acceptable rate of return is not laid down specifically, but normally is 

around 10 %. If the FMO would be operated by a private investor instead of a public one then they 

would probably not think about expanding and investing in the airport due to lack of financial 

resources. A private investor would want to shut down operations at unprofitable business at a 

certain point of running deficit over several years. Public owners can do this differently because they 

can use increase in share capital by capital obtained by other public undertakings. Private investors 

could not accumulate enough credits or own funds to run a deficit over multiple years. At least it 

would not think about further expansion and investing several million in new projects when the old 

projects did not show the expected results yet. However it has to be noted that seven years of 

deficits making are rather a short-term view on a long-term investment business like an airport and 
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that returns on investments might be expected to be back in the longer run. It is questionable if the 

practice at the airport of Münster-Osnabrück would hold against the private investor principle but as 

there is no prior notification procedure in the European Union for capital accumulation of business 

holders.  

 

As owners of the airport the regional governments are also involved in the surrounding business park 

AirportPark FMO GmbH by immediate participate and therefore the profits resulting from selling the 

land are direct profit for them. Therefore, it is in their interest that the airport is as attractive as 

possible in order to attract potential business clients for the business park. This shows that they are 

not only acting for the public welfare when thinking about strategic decisions for the FMO but also 

think about profits for themselves in their capacity of co-owner of the business park.  

 

The building of the Kreisstrasse K1n is maybe a good example of such. The building of the road was 

funded by regional level governments. The road is expected to bring more customers to the airport 

because of easier access for customers coming from the highly populated Ruhrarea. The airport 

already had a feeder street coming from the B219 which is connected to the A1. The new road only 

saved a few minutes for incoming traffic. However the guidelines on financing of airports and start-

up aid to airlines departing from regional airport are rather unspecific if they mean with airport 

infrastructure only the infrastructure within the area of the airport or also access roads like the 

Kreissstrasse K1. If only the first is meant then the regional level of government did not act unlawfully 

but if the latter is meant then it is questionable if the building of the road might constitute state aid. 

This is because a private investor might not act this way as another road already exists. As mentioned 

above building supplementary infrastructure to industrial areas and business parks funded by 

governments is common practice in the European Union and therefore the whole subject of 

infrastructure constitutes another topic to be research on.  
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4. Consistency 
 

4.1 Are the European Union, the German national and the sub-national 
German levels of government consistent when it comes to regulation of 
financial stimulation of regional airports in the case of the airport of 
Münster-Osnabrück? 
 
As said above the European Union level regulation of financial stimulation has two different aspects, 

the hard law and the soft law. The hard law, the Treaty of the Functioning of the European Union, 

regulates the financial stimulation of regional airports in the way that it generally prohibits all 

financial stimulation of regional airports that are contrary to the goals of the internal market. The 

soft law, the European Commission guideline, defines the regulation of financial stimulation more 

specifically. Chapter 2 gives a clear overview about the guidelines and therefore in here they will not 

be elaborated on. However the consistency or difference of the German regulation of financial 

stimulation of the regional airport of Münster-Osnabrück will be tested in the following.  

 

The federal level of government as well as the federal state level of government in Germany and in 

Northrhine-Westfalia respectively has not issued any hard or soft law that is different to the 

European Union law; that is shown by the above conducted analysis. However it needs to be noticed 

that they almost issue no law that concerns the regulation of financial stimulation of regional airports 

at all. It is worth mentioning that there is no regulation of financial stimulation of regional airports by 

the federal state level of government. Though the above made analysis shows that the federal level 

of government of North-Rhine Westphalia does support the runway extensions by the airport of 

Münster-Osnabrück by a subsidy that breaches the polluter pays principle and might therefore be in 

difference to what is regulated by the European Union. Due to limitations of this study it is only 

possible to focus on a limit reach of environmental regulations. However further research should be 

conducted on the issue of the polluter pays principle as it seems to be a controversy within the 

European Union policies.  

 

When it comes to the regional level of government it has to be noted that there is no formal written 

regulation of financial stimulation of regional airports, this means that no laws are issued by the 

regional governments. Therefore the practice at the airport of Münster-Osnabrück was analyzed. 

Three different forms of financial stimulation where looked at; first the funding of the planned 

runway extension, second the funding of the airport by the shareholders in general and third the 

building of the new access road K1n. The findings for the three different undertakings varied 

considerably when it comes to whether they are consistent with European Union law. To look at the 

consistency with European Union law is important because in theory, laid down by the hard law, the 

treaty, Member State law needs to be consistent; otherwise it is considered unlawful.  

 

When it comes to the question of the runway extension, it should be noted in the year 2009 the 

government aid of 60 million Euros was already approved by the European Commission after a prior 

notification procedure with regard to Article 107(3c) TFEU. This article is concerned with aid that is 

compatible with the internal market because this aid is to facilitate the development of certain 
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economic activities or of certain economic areas, where such aid does not adversely affect trading 

conditions to an extent contrary to the common interest (Kompetenzteam Flughäfen der 

Rechtsanwälte Kapellmann und Partner, 2009).  

 

When it comes to the funding of the airport of Münster-Osnabrück in general a look should be taked 

at the guidelines by the European Commission that state that if a public owner “act as a private 

economic investor would then the undertakings of the public owner do not consider state aid”. As 

the above mentioned analysis showed the airport Münster-Osnabrück made deficits the last seven 

consecutive years. As applying the private investor principle, which means that a public investor 

needs to act after the same free market economy principles than a private investor, it is questionable 

that a private investor could have increased the share capital in the same way. By increasing the 

share capital without paying any dividend as well as by not getting 10% return on investment in the 

last seven years the public owners of the airport Münster-Osnabrück are acting in more favorable 

circumstances than any private owner would be able. As the European Union level of regulation of 

financial stimulation shows there is not prior notification procedure for capital accumulation of 

business holders in general. However there was a prior notification procedure for the 60 million for 

the planned runway extension. This got the blessing from the European Commission, but in reality it 

was not spend on the indented cause but to buffer deficits. Therefore as long as the practice of the 

airport of Münster-Osnabrück is not challenged by anyone they will continue using this practice.  

 

A similar argument applies when it comes to the issue of infrastructure. Infrastructure is crucial for 

economic success. Therefore public authorities should act as private investors with financial 

considerations; the same is valid for land or buildings. In the case of the airport of Münster-

Osnabrück, especially when it comes to the building of the new road K1n this is not the case. There is 

little to no information available on how much this road has cost and how it was funded. However it 

is questionable if the European Commission guidelines are also applicable for infrastructure outside 

the airport area. If this would be the case then a private investor would be unlikely to build another 

road which saves only a few minutes in regard to another already existing road.  

4.2 Conclusion 
 
The conclude whether the European Union and German level of regulation of financial stimulation of 

regional airports are consistent in the case of the airport of Münster-Osnabrück the different levels 

where analyzed in terms of their formal written regulation but also towards their practices. The 

formal written regulation showed that the German level of regulation is consistent with the 

European Union level of regulation; this means that there are no laws or other regulations that are 

different to what is defined on the European Union level. However when it comes to the practice in 

the case of the airport of Münster-Osnabrück, the findings vary.  

 

The above made comparison of the European Union and German level of regulation of financial 

stimulation leads to the conclusion that according to the three undertakings by the German regional 

level of government the consistency differs.  

 

The issue of the runways extension shows that the European Commission sees the public investment 

made there as compatible with the internal market. They confirmed the notification they got by the 



Regulation of financial stimulation of regional airports in the EU – Bachelor thesis – Simone Hein 

31 
 

airport of Münster-Osnabrück about this topic. This means that in this regard the European Union 

level and the German government are consistent in their regulation of financial stimulation. 

However, issues might arise according to the polluter pays principle of the more costly ecological 

measure which is sponsored by the federal state level of government. If this aid will be given, it will 

not be in line with what is established in the TFEU. As this research suggests it is likely that in a 

possible lawsuit the Landesregierung and the shareholders of the airport of Münster-Osnabrück 

could not hold stand. As said earlier this research focused on the regulation of financial stimulation 

and therefore does not go into depth in the ecological questions that this undertaking arises. 

However the issue of the polluter pays principle and its enforcement is of interest to come to a valid 

conclusion for this measure.  

 

The issue of increase of share capital and accepting annual deficits over a period of seven 

consecutive years is rather unlikely to hold against the private investor principle. This is especially 

due to the fact that the money of the shareholder capital increase was supposed to pay for the 

planned runway extension. A private investor would not be able to get loans without interest for a 

long term. Especially if the airport is running deficits in the coming years it is likely that it is not acting 

after the private investor principle. Therefore in this regard the German regional level of government 

acting is inconsistent to the law issued by the European Union. As far as I can see, this implies that in 

a possible lawsuit this measure taken by the regional level of government would not stand against 

complains by the European Commission in the light of the Treaty of the Functioning of the European 

Union and the guidelines on financing of airports and start-up aid to airlines departing from regional 

airports. 

 

The issue of the new Kreissstrasse K1 is rather unclear as building access roads to industrial areas and 

business parks by public investors is common practice within the European Union. However, the 

guidelines by the European Commission are also rather unclear if they focus on infrastructure on the 

area of the airport only of also roads leading to the airport. In the case they would also focus on 

infrastructure leading to the airport then the building of the new Kreissstrasse K1 would not hold for 

the private investor test, as there already was another road. It would an interesting topic itself to 

conduct research on but due to limitations in this research it cannot be focused on. Therefore the 

answer whether this practice is consistent with European Union regulation stays unclear. 

 

The above made analysis shows that two measures need further research on the specific areas they 

concern; the polluter pays principle and the matter of infrastructure in the European Union. Due to 

limitations this cannot be done here. However it would be necessary to come to a valid conclusion. 

The third measure of bolstering the annual deficits with the money acquired by the shareholder 

capital increase is likely not to hold against the private investor principle. This is due to the fact that a 

private investor could not accept long-term deficits and no returns on their investments.  

When it comes to consistency of levels of regulation of financial stimulation it can be said that the 

formal regulation does not show any differences and is therefore consistent. However in the practice 

some measures are found that are, or are likely, to be different between the European Union and 

German level.   



Regulation of financial stimulation of regional airports in the EU – Bachelor thesis – Simone Hein 

32 
 

5. Conclusion 
  

This research focuses on the topic of regulation of financial stimulation of regional airports in the 

European Union. It is a highly interesting subject due to the conflict that is arising in this field. On the 

one hand the European Commission wants to increase traffic by air in order to create an ever closer 

Union. But on the other hand if the national governments boost the airports too hard then the issue 

of distortion of the internal common market might arise. Additional to this the ecological 

sustainability of air transport is questionable; keeping in mind that the European Commission also 

wants to decrease air pollution. In order to draw some valid conclusions the broad topic of regional 

airports was narrowed down to a case study of the airport of Münster-Osnabrück as it was expected 

to give extensive information about a regional airport in Germany. It should be a case which 

extensive enough to obtain excessive information. In order to derive valid conclusions for the topic of 

the regulation of financial stimulation of regional airports in the European Union the following 

research questions was asked: 

 

How does the European Union, the German national government and the sub-national German 

governments regulate the financial stimulation of the regional airport in Münster-Osnabrück and are 

the policies of the different institutional bodies consistent? 

 

In order to answer the main research questions, three sub questions are created and answered. The 

first sub question deals with the European Union level of regulation which is higher in rank than all 

Member State legislations and therefore applicable to all airports in all Member States within the 

European Union.   

 

In order to come to a valid conclusion a look at the European Union level of regulation of financial 

stimulation for regional airports was taken. This is due to the fact that Member State law needs to be 

in accordance with European Union law. It was found that we can differentiate between hard law, 

e.g. the treaties, and soft law, amongst others Commission guidelines. Hard law in the European 

Union context is considered as creating negative integration because it forbids practices, like in this 

case state aid, in general. In the above conducted analysis the hard law, especially Article 107, 108 

and 109 TFEU are explained and interpreted. In difference to hard law, soft law describes the 

regulation of financial stimulation of regional airports in the Union in more detail and also allows for 

some areas where financial stimulation might be allowed. Therefore soft law is associated with 

positive integration. For the research topic the applicable soft law is the Commission guideline on 

financing of airports and start-up aid to airlines departing from regional airports. The two most 

important concepts in the guideline are the prior notification procedure, where public investors have 

to notify the European Commission about financial stimulation that might not be in line with 

European Union law. In the cases the European Commission is of opinion that the investments in 

question do not infringe with any law on the Union level they get the permission for the financial 

stimulation. The second concept is the private investor principle which means that a public investor 

needs to act in the same way a private investor would act. This is a rather vague concept but the 

leading thought is that only as much money should be invested for an undertaking as minimal 

necessary as well as clear accounting should be accessible to the European Commission.  
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After having analyzed the European Union level of government regarding the regulation of the 

financial stimulation of regional airports, the following conclusions were drawn. First of all a 

distinction between four different kinds of airports can be made: Category A, large Community 

airports with an average passenger volume of more than 10 million per year; category B, national 

airports, that have an annual passenger volume of 5 to 10 million per year; category C, large regional 

airports, with an annual passenger volume of 1 to 5 million and category D, small regional airports, 

who have less than 1 million passengers a year. For all categories except for D, there were no 

exemptions to the prior notification procedure and the private investor principle made when it 

comes to the financial stimulation. For airports falling under category D those exemptions were 

made only when it comes to the charge level and start-up aid.  

 

The next step was then about the German levels of regulation of financial stimulation of the airport 

of Münster-Osnabrück. First of all it was important that the airport of Münster-Osnabrück was 

categorized under category C. Then three levels of government in the case of the airport of Münster-

Osnabrück were distinguished: the federal, the federal state and the regional level.  

The analysis of some specific regulation of financial stimulation, at federal state and regional level, 

showed following results: at all three levels the formal regulation was not mentioning financial 

stimulation of regional airports at all. However certain practices of financial stimulation at the airport 

of Münster-Osnabrück where looked at. At the federal state level of government certain practices 

regarding a planned runway extension where found to be financially stimulation. The conclusion of 

the analysis is that they might breach the polluter pays principle; as the federal state level of 

government would pay for an ecological measure at the planned runway extension.  

At the regional level of government two practices of financial stimulation where identified. The 

regional level of government is actively involved in the ownership of the airport by being 

shareholders. The one measure analyzed is the dealing with a deficit made by the airport each of the 

last seven consecutive years. These deficits were bolstered by an increase in shareholder capital by 

60 million Euros for the planned runway extension; which was approved by the European 

Commission during a prior notification procedure. However this might be a possible breach of the 

private investor principle, as a private investor could not acquire so much money to bolster deficits 

over a long-term. The other measure is the building of the access road Kn1; which is a substitute for 

an already existing road and therefore not what a private investor would do. In this matter it is 

questionable whereas infrastructure outside of the airport is meant with the section about 

infrastructure in the Commission guidelines or not. In general in the European Union the issue of 

infrastructure and especially access roads to industrial areas seems to be a little regulated area.  

 

In the above mentioned three practices of financial stimulation at the airport of Münster-Osnabrück 

different results were found regarding the consistency or differences between European Union level 

and German level of government regarding the regulation of financial stimulation. This was analyzed 

in detail by the third sub question of the research. The analysis conducted in the first and second sub 

question delivered enough information to come to a answer. The level of regulation of financial 

stimulation is consistent; this is due to the fact that on German level there is no formal regulation of 

financial stimulation. The results for the practice of financial stimulation showed different results. To 

come to a valid conclusion whether the certain measures are constituent to European Union law it 

was found that it needs further research on the fields of the polluter pays principle and the matter of 
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infrastructure within the European Union. However for the matter of the increase in shareholder 

capital by 60 million Euros for the planned runway extension it was found that its real usage was for 

bolstering annual deficits of the last seven consecutive years. It is likely that this would be 

interpreted as measure against the private investor principle.  

 

After having analysed these measures and interpreted them it can be concluded that two measures 

of financial stimulation at the German level of regulation need further research in order to come to a 

conclusion whether they are consistent or different with the European Union level of regulation. And 

one measure is very likely to be different. However it needs to be noticed that only the practice of 

financial stimulation might be different as the formal regulation of financial stimulation of regional 

airports is consistent.  

 

The answer to the main research question therefore should be that the European Union level of 

government does most of the formal regulation of financial stimulation whereas the different 

German levels carry out financial stimulation but do little in regards to formal regulation. Therefore 

the regulation of financial stimulation is constituent with the European Union level however the 

practice might differ.  

 

When it comes to consistency and differences this depends on the measures, as the above 

conducted analysis shows, two measures need further research in order to come to a valid 

conclusion but might be different to the regulation that is proposed by the European Union and one 

measure is likely to be not in line with the guidelines of the European Commission. The cases where 

European Union level and German level of regulation of financial stimulation are found to be 

different it means that in case of a formal complaint the owners of the airport Münster-Osnabrück 

would have to pay back a certain amount of money for not complying with European Union rules as 

the European Commission has the power to recover incompatible aid.  

  

To conclude the formal regulation of financial stimulation of regional airports do not differ between 

the European Union and German level in the case of Münster-Osnabrück, however the practice 

shows that there are measures taken that lead to a difference of the European Union and German 

level.  
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7. Annex 
 
 

 
Figure 1: Catchment area FMO  
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Figure 2: Shareholders FMO 
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Figure 3: Participation in the ownership of the airport Münster-Osnabrück 
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Figure 4: Proportional ownership airport Münster-Osnabrück 
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Figure 5: Balance sheet FMO Flughafengesellschaft  
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Figure 6: Result situation airport Münster-Osnabrück in a four year comparison 
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Figure 7: Result situation of AirportPark GmbH in a four year comparison 
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Figure 8: FMO Flughafen Münster-Osnabrück GmbH: Annual financial statement 1/1/2004 – 
31/12/2004 


