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Executive Summary

The Internal Electricity Market (IEM) is an EU policy area that originates from the end of the
1980s. Back then, the energy markets were primarily nationally oriented, with different energy
mixes, state-owned energy companies and national grids and networks. The energy sector was
left out of competitive policies since energy supply was regarded as a national matter which had
significant affects on the national economy. However, the tide changed when in the mid-198os
the concepts of market liberalisation and a single market entered EU politics. In 1988 the
Commission published an inventory of obstacles for the creation of an Internal Energy Market
consisting of a market of gas and a market for electricity, the IEM. After years of negotiations, a
first directive was adopted in 1996, known as the first legislative package. Two more legislative
packages followed in 2003 and 2009. All consisting of a directive concerning the common rules
for the creation of the IEM. These directives contained important rules for the restructuring of
the electricity sector by liberalising it and integrating all national electricity markets into one by
trying to facilitate cross-border trade. The main objective was to create a functioning internal
market for electricity, which would then result in increased competition between MSs which
would presumably, improve efficiency and lower energy prices for consumers.

It was a rather novel and ambitious policy field as only a few countries had started such a
liberalisation project for the energy sector. To this end, the EU policymakers were committed to
knowledge from other parties. Making the process of creating the IEM, and thus the liberalisation
and integration of the European energy markets, most likely a process of discovery. Resulting in
much interaction between the policymakers and other actors such as market actors, stakeholders
and regulatory authorities. It is this interaction that may commence a process of policy learning
in which the EU policymakers learn from other actors, their own experience or external factors.
Policy learning 'refers to a “change in thinking”, which is a structured, conscious change in thinking
about a specific policy issue' (Kemp & Weehuizen, 2005: 3). With this thought in mind, the research
was set up and performed. The goal of this thesis is to investigate the three directives the EU
issued to guide the design of the IEM and to examine whether the similarities and differences
between these directives can be explained as policy learning by the EU.

Policy learning in this thesis has adopted the definition of Sabatier who has explained it as:

‘a relatively enduring alteration of thought or behavioural intentions that are concerned with the
attainment (or revision) of the precepts of a policy belief system' (Sabatier, 1987: 672 in Bennett and
Howlett, 1992: 2777). He created a theoretical framework, the Advocacy Coalition Framework,
which is focussed on instrumental learning in the policymaking process. As a result, his type
of learning is called policy-oriented learning. The ACF claims that policies are created through
the interaction between actors from multiple levels of government in the policy specific policy
subsystem. The process of policymaking in the EU is similar to this belief due to its multi-level
governance system in which actors from supranational, national and subnational or regional
are involved in the making of policies. In some cases also non-governmental actors are able to
influence the policymaking. For the IEM, the Commission established the Florence Forum.
This forum was a way to create a place or informal discussion and cooperation between the
market actors, the stakeholders and national regulators. Such a forum could stimulate a

policy learning process according to Sabatier.

This interaction between all the involved actors from a various levels of government may
influence policy change and may start a policy learning process. Because when the policymakers



actively reflect upon new knowledge, own experience or the effects of external factors in the
stage of evaluating existing policies, they may change their beliefs and through that change their
desired policy. However, policy learning and change in the ACF is not straightforward as it can
occur at three hierarchical levels of the belief system. This refers to the shared normative and
causal beliefs of the actors in the policy subsystem. Actors with the same beliefs may group
together to strengthen their position in the policy subsystem. The highest level, the Deep Core
beliefs, concern the fundamental normative and ontological principles which are very hard

to change. Secondly, the Policy Core beliefs are focusing on the fundamental policy positions
concerning the basic strategies for achieving or values within the subsystem which are still
difficult to change but it is possible. And finally, the Secondary Aspects of the belief system
focus on the instrumental decisions and information searches necessary to implement policy
core which are the easiest to change. Therefore, policy learning will most likely affect the
secondary aspects of the belief system. Though, in some cases the policymakers consciously
or unconsciously decide not to address the policy problem which results in an unchanged
policy or policies with simple incremental adjustments. In these cases, non-learning might

be the situation. Meaning that something prevented the policymakers from entering a policy
learning process.

This research is purely based on natural occurring data which are openly available online.

The unit of analysis is the three main directives on the common rules for the creation of the
IEM. These all focus on the same goal and are therefore good for comparison. This historical
research on these directives will be executed with the use of a document analysis and in specific

a literature content analysis, in order to 'describe a phenomenon in a conceptual form' (Elo & Kyngis,
2008: 107). To strengthen the research outcomes and the limit the risk of subjectivity, the
analysis will quantize some elements and the findings and decisions made will be justified

and defended by the researcher which increases the credibility of the analysis. This has resulted
in several detections of a policy learning process within the differences and similarities between
the directives on the common rules for the internal electricity market.

Through extracting the theories and thoughts on policy learning in policymaking from the
main literature (Sabatier: 1988; 1998 & Rietig: 2013) specific types of policy-oriented learning
have been defined in order to make a clear analysis and get trustworthy research outcomes.
These types have distinctive criteria to help to detect policy learning in the three directives on
the common rules of the IEM. These three types can be summarized as follows: a policy change
can be defined as policy-oriented learning when the change adjusts the secondary aspects of the belief
system (type 1) and the causal relationships within the three levels of the belief system (type 2) or when
external factors have influenced the belief system (type 3). In turn, these types are connected to
specific policy changes. When one of these changes is detected in a specific article, the analysis
will defend whether or not it can be characterised as policy learning. On the contrary, cases
without visible policy change or merely incremental change such as small changes in language
are defined as non-learning in this thesis.

The analysis starts by presenting the cases in which no level of policy learning could be
detected. The policy or policy instruments did not change at all, or it only changed slightly in
an incremental manner. For instance merely changes in language as was the case in the articles
on the designation of the TSO and DSO. Therefore, these are cases of non-learning.



In other articles some policy change has been observed. The cases discussed here are displaying
either policy-oriented learning type 1 or 2. Thus, concerning learning about the secondary aspects
or the causal relationships within the belief systems. Some articles showed instrumental changes
in existing policy measures, such as the changed rules for the tendering procedure from 1996

to 2003. Also additional tasks for existing actors can be characterised as policy learning type 2,
which has been the case for the tasks created for the TSO and DSO in the second and third
directive. Many more policy changes occurred in the rules concerning unbundling, both for the
transmission and distribution system operators. Through unbundling, the policymakers wish to
separate the companies' functions of having control on the transport or distribution network and
generating or supplying electricity at the same time. The final examples of policy learning that
has been defined as the second type of policy learning, are the new actors that have been created
throughout the three directives. Such as the national regulatory authorities and the Agency.

The adjustments, even though sometimes rather substantial, still comply with the policy goal of
the IEM, namely market liberalisation. Therefore, these changes are defined as learning a little.
They are simply improvements of the existing policy instruments in order to effectively achieve
the functioning IEM, no major change in the belief systems was necessary.

On the other hand, also a few policy changes that do not directly correspond to the goal of
market liberalisation have been identified. These changes have therefore been characterised
as policy-oriented learning type 3and described as learning a lot. The newly introduced topics
that fall under this type are consumer protection and the highly increased mentioning of RES.
Consumer protection entered the IEM policy in 2003, however only becoming a legitimate
part of the scope of the directive in 2009. Nonetheless, due to external factors, for instance
new actors entering the policymaking process, the policymakers realized that the customers
had to have some sort of protection against the open market for electricity. Additionally, the
policymakers also adjusted their policy beliefs concerning RES and environmental protection
in the IEM. RES have been mentioned more frequently in the second and especially third
directive, when it was also added to several articles. This suggests that the EU is acknowledging
the increased legitimacy of this industry and actors from this industry. It also suggests that
renewables are now considered a part of the solution for energy production, delivery, and
security in Europe. These two topics show learning through external factors and are measures
to adopt to new challenges.

In the end, the results of this research claim that in specific articles some degree of policy
learning can be detected. The most policy changes that occurred fall in the category of learning

a little, reflecting policy-oriented learning type 1 or 2. Suggesting that the main goal is still market
liberalisation. However, due to the detected learning types 3, this goal has been recalibrated
towards a liberalised electricity market that is also fair and sustainable. Nonetheless, this research
claims the EU policymakers are able to initiate a policy learning process as they have done so in
several parts in the IEM policies. The current IEM still has several challenges to deal with and
policies will be more successful when policy learning is happening, so this research may be very
useful for the future IEM policies, other research and policymakers.
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1. Introduction

Market liberalisation has become the driving force of European integration and the dominant
principle for economic policy. The European Commission (Commission) was driven by the
belief, that a liberalised market would benefit all Member States (MSs), optimizing their
efficiency, and would increase the competitiveness level of the European Union (EU). For this
reason, EU institutions have strived for the creation of the European single market, including
sectors that were previously exempted from competition such as transport and energy. Besides
the plans for an internal market for goods and services, separate plans for market liberalisation
and the energy sector were made.

The focus of this thesis will be on the Internal Electricity Market (IEM), which was conceived

as a solution for all major energy challenges. Integrating European energy markets may bring
about a number of improvements. An internal energy market may increase competition
between MSs and, presumably, improve efficiency and lower energy prices for consumers.
Suppliers of energy will be free to deliver energy to any European customer and these

customers are free to choose their supplier. Another advantage of the internal energy market is
that it would diversify the supply of energy and reduce the need for capacity margins'! for MSs.
As it would be easier to transport energy from a MS with an energy surplus, to a MS with an
energy deficit due to more interconnectedness of the energy grid infrastructure (Helm, 2013: 30).
Finally, an internal market should also lead to significant incentives for producers of energy to
invest in new power generation including from renewable energy sources (RES). Thus, the internal
energy market could also move the EU's climate change objectives forward (Commission, 1990).
The motivation for liberalised energy markets in the EU were not only economic, this reform
also had strategic and political goals such as the improvement of the security of supply

(Karan & Kazdagli , 2011: 11-12). Despite these benefits, the IEM met widespread opposition
from MSs and long-term negotiations about this internal market between the EU, MSs, and
market stakeholders on reforms in the electricity and gas industries took place (Eising, 2002:
92-102).

The benefits of the IEM seem numerous. However, the creation of this market is not as
straightforward as one might think. In the next chapter the process of the creation of the [EM
will therefore be discussed in more detail. This chapter proceeds by defining the research
question and the methodology of this thesis. It concludes with an outline of the whole thesis.

1.1. Research Question

The purpose of this research is to understand how the EU designed the IEM at three moments
in time through new legislative packages. The views of the EU will be defined according to the
three directives concerning the common rules on the internal electricity market. These directives
focus on the same goal, therefore are favourable for comparison.

The process of creating the IEM appears to be a policy learning process for the EU. This 'refers
to a ‘change in thinking’, which is a structured, conscious change in thinking about a specific policy
issue' (Kemp & Weehuizen, 2005: 3). The policy field of the IEM was new and ambitious. This
and its complexity did not make it not easy to quickly design and immediately implement the
right policy to achieve the objective. All governments in the world make regulations and policies
for many sectors, which in turn have significant impacts on other sectors. Therefore, the pressure

T The term capacity margins refers to the level by which the available amount of generated electricity exceeds the maximum
expected level of demand.



is on for 'good' regulation (Rietig, 2013: 1-3). Governments can learn, but the way they learn is
not always straightforward.

The need for ‘good’ regulation makes it important to evaluate policies and examine
policymaking processes in order to avoid policy failure (Matland, 1995: 154-155). Policy failures
could have severe political consequences for instance, the policymakers or politicians may lose
face and consequently voters or the policy problem blows up. Therefore, the policymakers

are trying to avoid the blame of failures by learning from their experience or newly acquired
knowledge. Policies must be evaluated carefully in order to detect the causes of policy success
or failure, otherwise success will be limited (Howlett, 2012: 541-50). In specific, the policy on
the internal energy market has a high degree of uncertainty which increases the risk of being
held responsible for possible policy failures (Eberlein, 2008: 73). This combination of the IEM
with the theoretical framework of policy learning makes this study very interesting, as policies
are thought to improve when a learning process is in place and thus failures can be avoided.
In theory, policy learning is able to amend any type of policy failure. Decisive evaluation of the
existing policy is crucial for policymakers to initiate a learning process (Howlett, 2012: 541-50).
Therefore, the research goal is extended to also being able to evaluate if the EU policymakers
learned from the previous legislative steps. In other words, whether the process of the IEM
can be defined as a policy learning process as it appears to be.

The puzzle for this research is therefore to establish if a policy learning process in the policy area
of the IEM took place by applying a document analysis to the three succeeding directives concerning
the common rules for the IEM. This puzzle leads to the following research question:

How did the EU design the IEM between 1996 and 2009 in three directives and can the
similarities and differences between these directives be explained as policy learning by the EU?

The internal energy market and in specific the IEM appeared to be existing policies dating back
to the 1990s which have not been accomplished yet. For many years now, the European Energy
Commissioners (Pisbalgs, 2000; Oettinger,2011; Cafiete, 2016) and European Commissioner for
the Energy Union (Seféovil, 2015) have stated the importance of completing the IEM.
Accordingly, the IEM is a socially relevant topic for a scientific research, as it is an ongoing case
and part of the in 2015 proposed Energy Union. The EU wants to finally complete the I[EM after
almost two decades of policies. Yet, new challenges are already lying ahead as the IEM policies
have to adjust to the EU's decarbonising path, as mentioned by Commissioner Arias Cafete

at the 30th meeting of the European Electricity Regulatory Forum in Florence in March 2016
(Commission, 2016). New knowledge generated through this research may potentially benefit
the policymaking community, they could understand the EU's actions on the [EM better and
use it to improve this policy. A well-functioning IEM has the potential to benefit all members
of the EU: all citizens of the EU are affected by the IEM since it should result in more choice

in energy and lower energy prices, thus we may all benefit from this research. Finally, the
implications of this research may go beyond energy regulation: it is also important for future
EU policies in general as it gives a glimpse on the way the EU can 'learn’'.



1.2. Methodology

This historical research on the three directives will be executed with the use of a qualitative
research method. The EU directives will be the focus of this research and serve as the main
evidence to answer the research question. Therefore, the appropriate research method is a
document analysis, in specific, a qualitative literature content analysis will be conducted with
the use of analysis software.

The theory of policy learning has one major methodological problem, it is difficult to find

solid empirical work that proves that the policy change would not have happened when 'learning'
was not occurring. It is almost impossible to purely see learning from any explanation for change.
'We may only know that learning is taking place because policy change is taking place' (Bennett &
Howlett, 1992: 290). In order to be able to study policy learning in the IEM in a solid manner,

a few steps have been constructed which will be followed in this research. First, a clear distinction
between the types of policy learning has to be made. The next step is to try to point out what is
learned by the policymakers. In the most favourable situation this is done by generating data
through simply asking the policymakers themselves. However, the number of policymakers

that ought to be interviewed would be too extensive as many policymakers in the EU have

come and go. Therefore, this is a too time consuming and complex option. Another reliable
approach is analysing the EU documents in which the policy outcome is presented. To follow
this approach, the three directives on the common rules for the IEM will be analysed, after
which the exact policy change or innovation will be clear (Kemp & Weehuizen, 2005: 16-18).
Which in turn could potentially be characterised as policy learning by applying certain theoretical
criteria.

This research will not be able to state with complete certainty that policy learning has taken
place. The policy change may also have been influenced by multiple external factors. Also, policy
learning may have happened when no policy change is visible. However, in the end this research
could by itself still add new knowledge and interesting clues about the way the EU can learn to
the existing literature and may serve as a starting point for further research.

1.3. Outline of the Thesis

After this introduction in which the concept of the IEM and the focus of this research are
briefly discussed, including the research question and the methodology, the next chapter will
explain the IEM is more detail to get a concrete idea of this policy. Starting with the background,
followed by explaining the current status and concluding with a review of the academic literature
on the IEM. The following third chapter concerns the theoretical framework of the research.
First, a more general view on policy change will be given, after which the policy learning theory
will be explained more extensively. Subsequently, the methodology is discussed in chapter four.
It starts by stating the way data was collected and is followed by the research methods. The

next part of the research consists of the analysis of the collected data, the three IEM directives.
This fifth chapter is divided into subsections in order to analyse the policy change and possible
learning process more structurally. First, several criteria will be given on how to detect policy
learning, resulting in three specific types of learning including a type of non-learning. The

IEM directives will then be analysed according to these types. The thesis ends with concluding
remarks on the performed research and its outcome, besides also discussing the limitations of
this research and giving an outlook for further research. The final two chapters contain the
reference list and the appendix in which the data for the analysis can be found.



2. The Internal Electricity Market

Despite the European Union being based on energy cooperation (the European Coal and Steal
Community established in 1951), the EU institutions played a narrow role in the energy industry
of its Member States (MSs). The energy sector was left out of competitive policies since energy
supply was regarded as a national matter. Back in the 1980s, the energy markets were primarily
nationally oriented, with different energy mixes, state-owned energy companies and national
grids and networks. Energy supply was regarded as a natural monopoly. Finally, each country
had their own system for regulating the energy sector containing subsidies and taxes for different
energy sources. The main experienced energy challenges were related to the security of supply
and EU's competitiveness level compared to other regions in the world. Though, security of
supply and liberalisation are usually seen as rivals, when the former enters the policy field, the
legislation that follows will less likely pursue competition rules. However, the tide changed when
in the mid-198os the concepts of market liberalisation and a single market entered EU politics.
Resulting in the Single European Act (SEA), focussing on completing the single European
market through market reforms (Karan & Kazdagli, 2011: 11-28). In 1988 the Commission also
published an inventory of obstacles for the creation of an Internal Energy Market. This market
would consists of two markets, one for gas and the other for electricity, the Internal Electricity
Market (IEM).

2.1. Background

The policy process of the IEM may be broken down into three main periods which are
demarcated by policy change. The first negotiations starting in the late 1980s when still many
MSs were heavily against liberalising and integrating their national energy markets, fearing
that these reforms could negatively affect their economic situation. Countries such as France,
Germany, Italy, Belgium and the Netherlands were sceptical about the IEM proposals. The only
MS supporting the IEM from the start was the United Kingdom, primarily because it had already
liberalised its own energy market and saw many benefits (Eising, 2002: 91-95). Many of the MSs
that were not keen in liberalising the energy markets saw energy security as a major barrier.

As energy is so important for the national economic development of almost all sectors, the MSs
wished to keep control by keeping their mainly national energy companies (Karan & Kazdagli,
2011: 22). In turn, the IEM was seen as a measure to limit the control of the often state-owned
energy monopolies. However, after several amendments in the original proposal, the MSs were
convinced which resulted in what has become known as the first legislative package with the
directive 96/92/EC? of 1996 that set the first common rules for a European electricity market.
This directive only contained soft market reform for which all MSs were able to agree with,
reflecting the EU and its MSs' low experience in market liberalisation at that time (Kanellakis
et al., 2013: 1024). Therefore, the main goal of this directive was to set several rules on how to
eventually achieve an internal market for electricity, by for instance stating the need for such a
market, by introducing only two allowed methods to generate new capacity and by setting the
responsibilities of the MSs and the companies involved. Also the transmission and distribution
systems were required to appoint a system operator, resulting in Transmission System Operator
(TSO) and Distribution System Operator (DSO). Transmission refers to transporting electricity
on (extra) high-voltage networks to deliver the electricity to either the distributors or sometimes
to the end consumer. The distributor then operates the distribution network of medium-voltage
or low-voltage grids and delivers the electricity always to the end consumer (Commission, 1996;
2003; 2009).

2 Directive 96/92/EC can be found at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31996L0092:EN:HTML.



In response to the flaws and challenges of the original approach, a second legislative package
was adopted in 2003 after two years of negotiations. These negotiations took place between the
Commission, the Council of the European Union (Council), the European Parliament (EP) and
the European Economic and Social Committee (EESC)3 which was also able to give its opinion
on the matter. This package included the main directive 2003/54/EC* on the common rules

for the internal electricity market, repealing the 1996 directive. The second legislative package
contained an important set of policy innovations with the primary focus of removing barriers

to fair competition and trade at the internal market for energy (Fiedler, 2015: 5). For one, the
unbundling of transmission and distribution networks entered the legislation. Meaning that when
companies owned both networks and also had control on the generation of new electricity, then
they are obliged to separate the executive and decision-making authorities and create separate
accounts (Karan & Kazdagli, 2011: 25). In addition, access of new electricity suppliers to the
energy markets in the MSs became an obligation, also known as third party access (TPA). MSs
also had to enable the free choice of electricity supplier for all consumers by opening up their
energy markets (Kanellakis et al., 2013: 1025). However, the enclosure of TPA resulted in a heated
debate between the MSs and the EU (Helm, 2013: 30-1). Mainly because in many MSs large energy
companies were still perceived as natural monopolies, both these companies and the national
government were not immediately keen in opening their markets to third parties. Through the
adoption of this directive the Commission won this battle, however, the MSs were reluctant to
fully implement the directives and some even tried to construct barriers. These actions show
that energy was still perceived as a vital and strategic measure for the national economy and
national security (Westphal, 2006: 52). The main points of difference between the first and
second legislative package were the introduction of TPA, but also making unbundling of the
transmission and distribution system operators legally binding. In general, the second

package described the articles in much more detail as has been done before.

Flaws were the result of the reluctant mode of the MSs towards the implementation of these
policy measures. For instance, the unbundling had not been carried out to satisfaction, resulting
in an unnecessary increase in energy prices and less opportunities for consumers according to
the Commission (Eikeland, 2011: 250-1). In 2004 the Eastern Enlargement resulted in more
actors with different views on energy policy and liberalisation in the policy sector for the IEM,
also increasing the EU's import dependency on natural gas from Russia (Fiedler, 2015: 5-6).
Therefore, yet another, more radical, legislative package was prepared.

The third legislative package was introduced by the Commission in 2007. The package was
adopted in 2009 and entered into force two years later. In this policy-making process also the
Committee of the Regions® rendered its opinion alongside all parties involved in the previous
package. This additional institution stressed ‘that all discussions on the liberalisation of energy

3 The European Economic and Social Committee (EESC) is a consultative body that gives representatives of Europe’s

socio-occupational interest groups and others, a formal platform to express their points of views on EU issues.
[ts opinions are forwarded to the Council, the European Commission and the European Parliament. It thus has
a key role to play in the Union’s decision-making process. Source: http://www.eesc.europa.eu/?i=portal.en.
about-the-committee.

4 Directive 2003/54/EC can be found at: http://eur-lex.europa.eu/resource.html?uri=cellar:caeb5f68-61fd-4ea8-b3b5-
00e692b1013¢.0004.02/DOC_1&format=PDF.

5 Created in 1994, the European Committee of the Regions (CoR) is the European Union’s assembly of regional
and local representatives. It is composed of 350 members — regional presidents, mayors or elected representatives of regions and
cities — from the 28 EU countries. Members must be democratically elected and/or hold a political
mandate in their home country. Through the CoR, EU local and regional authorities can have a say on the

development of EU laws that impact regions and cities - http:/cor.europa.eu/en/about/Pages/key-facts.aspx.



should centre around the consumer’ (Committee of the Regions, 2008). The main legislation of
this package was the directive 2009/72/EC®, concerning the completion of the IEM. Several
regulations were also adopted following the rules mentioned in the directive, for instance on
cross-border trade of electricity and electricity exchanges. The directive stated that MSs had to
create a national regulatory authority which ought to be independent from other entities and
has to monitor the electricity market. This also led to the establishment of the Agency for
Cooperation of Energy Regulators (ACER) consisting of all national regulators. They ought to
promote regional cooperation as a first step towards total EU electricity market integration
(Commission, 2009).

It became clear that a separation of the transmission network ownership was crucial, because
several undertakings misused the network ownership to create barriers for fair competition.
By using their control of the whole electricity network these large companies hindered access
of other suppliers or consumers. Therefore, another measure of this third package was to
make sure no undertaking would both produce the electricity and control the transmission or
distribution networks (Eikeland, 2011: 244). Resulting in the stricter and more defined policy
measures for a unbundling. With two fall back options of the Independent System Operator
(ISO) and the Independent Transmission Operator (ITO) when normal unbundling was
impossible. These options were mainly included in order to gain support from France and
Germany. This final option would still allow the ownership of the transmission network and
control of supply in one company, but with several additional rules to prevent misuse due to
the concentration of authority (Fiedler, 2015: 8). Subsequently, the TSOs are gathered in the
European Network of Transmission System Operators (ENTSO) which was also established in
2009. Both the ACER and the ENTSO had to promote a functioning IEM (Kanellakis et al.,
2013: 1025-6). A final measure of the third legislative package was to create rules for consumer
protection in the IEM. In short, the primary policy changes from the second to the third directive
concerned even stricter rules for the unbundling of the TSO and DSO. Also the rules for estab-
lishing national regulatory authorities increased in the third directive, giving these authorities
more responsibilities and rights. Finally, the need for protecting consumers in the IEM has
been given more attention in the latest directive.

After this directive on the IEM, legal changes did not end there. On March 3, 2011, the deadline
for the implementation of the directive, the Commission brought infringement measures against
MSs who were too late in implementing the third energy package. In the same year several more
legislative measures were taken, for instance in the Regulation (EU) No 1227/2011 in which
wholesale energy market integrity and transparency had to endeavour to guarantee fair trading
practices on European energy markets. Furthermore, the EU set the year 2014 as the deadline

to accomplish a functioning IEM. However, this market had to be truly complete in 2015, when
the development of interconnections between MSs also had to be realized, meaning that the
transmission and distribution system are fully linked together through connecting equipment.
In other words, when the energy islands are also included in the total energy market
(Commission, 2014: 2).

The legal basis for these energy policies was found in several articles of the European treaties
such as the environment or external matters. However, since the Lisbon Treaty (2009) the subject
of energy is directly legally binding as energy became a shared competence of the EU institutions
and the MSs. Chapter XXI in the Treaty on the Functioning of the European Union’ (TFEU)

6 Directive 2009/72/EC can be found at: http://eur-ex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:211: 0055:0093:EN:PDF.

7 The Treaty on the Functioning of the European Union can be found here: http://eur-lex.europa.eu/legal-content/

en/TXT/?uri=CELEX:12012E/TXT.



focuses entirely on energy. However, the energy policies still have to comply with the political
principles of subsidiarity and proportionality as described in article 5 of the Treaty on European
Union (TEU)8 (Kanellakis et al., 2013: 1021). The former, meaning that the EU shall only act
when the proposed objectives cannot be sufficiently completed at any lower level of governance,
may it be the local, regional or national level. The latter concept also bounds the power of the
EU by limiting the EU actions only to those that are necessary to achieve the given objective.

These principles and the shared competence impact the way the EU is able to establish the IEM.
The EU is obligated to stick to soft law rather than choosing more rigid hard law. Soft law refers
to legislation with legally binding norms, however the way these norms are met are free to decide
for by all MSs. In this manner the MSs still have a rather large autonomy in this sector. A directive
with guidelines is a type of soft law, yet a regulation, with hard obligations and precise rules

on how to achieve the outcome, is off limit here (Terpan, 2014: 5-14). This will impact the IEM,
primarily because it means that the MSs have to do the actual work by translating the articles
established in the directives into national law. It could be quite difficult to truly achieve a
functioning IEM without affective backing from the MSs. It is therefore important that the EU
sets clear guidelines and rules in the directives so that it is easier and more effective for MSs

to comply with these rules. Consequently, policy change in the IEM directives is needed when

a directive is proven to be ineffective. This shows why the EU moved forward since the 1996
directive.

2.2. The Current State

The latest progress report of the IEM was published by the Commission in 2014. This report
states that 'the EU is moving in the right direction, but [there are] still clear obstacles before the market
functions smoothly' (Commission, 2014: 3). The measures for unbundling are rather successful,
as 96 out of the 100 transmission operators were unbundled. In addition, several infrastructure
projects did create an increased security of supply in the EU. The Commission noticed that
more investments in infrastructure were made in MSs with stable regulatory frameworks, so
the necessity of a regulatory framework became more evident. The report also notes, however,
that the total increase in infrastructure was still inadequate and that the electricity distribution
grids had to become smarter, therefore more investments are needed. Nevertheless, the
Commission believes the provisions of the third legislative package should have the ability

to eventually form a good investment climate in which the needed money would be raised
(Commission, 2014: 5-9)

Not only the hardware, the actual infrastructure as the Commission likes to call it, but also the
software requires some adjustments. Mainly because in many MSs the regulatory framework is
still rather nationally oriented. To achieve a functioning IEM, the regulatory frameworks ought
to have a European focus. In the last package several binding European rules were adopted in
connected regulations to assist this change, the so called Network Codes. According to the
Commission these are now developed each year and applied in the practical functioning of the
IEM. However, many differences per region are still visible so the effectiveness is not there yet
(Commission, 2014: 9-10). Finally, in order to obtain European wide competition, first regional
cooperation in energy markets is crucial. Therefore, the Commission believes regional integration
is an objective that should get more attention and needs to be achieved (Commission, 2014:
12-15). Many of the barriers and proposed solutions in the progress report are also included

in four out of the fifteen action points of the Energy Union? (Commission, 2015: 19-20).

8 The Treaty on European Union can be found here:

http://eur-lex.europa.eu/legal-content/ EN/TXT/?uri=CELEX%3A12012M%2FTXT.
9 1. Full implementation and strict enforcement of existing energy and related legislation is the first priority to
establish the Energy Union. Continues on next page



2.3. The Academic Review

In large part, the scholarly literature on the IEM is mainly claiming the challenges, shortcomings
and possible solutions for the IEM (Eikeland, 2011; Ipek& Williams, 2010; Mastropietro et all,
2015; Eurelectric; Kanellakis et al., 2013; Helm, 2013; Selleslaghs, 2014; CEER; Bruegel; CIEP).
The main understanding is that despite some MSs are busy implementing the legislation of the
third energy package, some measures are still not functioning because a majority of the people
involved in the power sector still view energy and its security of supply as national issues.
Therefore, more regional integration as urged by the Commission will most likely be difficult
to achieve (Mastropietro et al., 2015: 38).

However, it is too easy to claim that the troubled progress of the IEM is a result of energy
nationalism and the failure of MSs to implement the directives. Dieter Helm writes that: ‘if the
Commission really wants a genuine IEM then it has to come to terms with just how radical such a
policy would have to be' (Helm, 2013: 31). He believes the main aim of the Commission should
be the creation of a European energy system, with the actual interconnectors. Because if the
physical interconnection between the markets does not exists, the IEM is bound to fail. A big
problem, he argues further, is that all MSs have their own way of valuing the assets in their
energy markets, some include the sunk costs'0 of the transmission lines and others do not.

But it is crucial for the operators that these sunk costs are covered, otherwise the market would
not be as effective as it can be. Therefore, a common way of valuating assets across the EU is
necessary for companies involved and to assure investors (Helm, 2013: 28-31).

Subsequently, Eurelectric, an association of the electricity industry in Europe that has been there
from the start of the IEM, stated in a response paper to the Commission's 2014 progress report,
that while it complies with the general findings and proposed action by the Commission, it
believes the IEM should be an even bigger priority. It claims that if the Commission would

not speed up and push MSs more strongly to comply with the legislative packages, the goal

of a complete IEM in 2014 would not be achieved. The need for political pressure was also
mentioned in this paper (Eurelectric, 2011: 1-12). As was also claimed by the think-tank Bruegel
in 2013, because electricity networks are still a natural monopoly and energy in general is rather
politicised, so it requires public intervention. Bruegel proposes to add a new 'European system-
management layer', in order to help the national operation centres. For instance, by assisting
them to communicate better information about their current status and their planned adjustments
(Zachmann, 2013: 2-6). Finally, Bruegel continues by stating that 'the internal electricity market
is at risk to end up as a hollow legal concept' (Bruegel et al., 2013: 3). On the wholesale level
electricity might be traded between the MSs, yet the national sector rules would still be intact
holding the creation of a fully functioning IEM back. To conclude this literature review,

the troublesome situation of the IEM is evident and it is clear that many academics and
organisations or associations have stated their opinion on the functioning of the IEM.

- The Commission will use all instruments to ensure that Member States fully implement energy legislation, in particular the
3rd Internal Energy Market Package, and it will strictly enforce the Treaty's competition rules.

5. Creating a seamless internal energy market that benefits citizens, ensuring security of supply, integrating
renewables in the market and remedying the currently uncoordinated development of capacity mechanisms in Member States
call for a review of the current market design.

- The Commission will propose legislation on security of supply for electricity in 2016.

- The Commission will review the regulatory framework, in particular the functioning of ACER and the ENTSOs,
in 2015-2016 and will propose appropriate actions to reinforce the European regulatory framework.

7. Regional approaches to market integration are an important part of the move towards a fully integrated EU-wide energy market.

- The Commission will develop guidance on regional cooperation and engage actively in regional cooperation
bodies with Member States and stakeholders.

8. Greater transparency on energy costs and prices as well as on the level of public support will enhance market
integration and identify actions that distort the internal market (Commission, 2015: 19-20).

10 sunk costs are the economic costs that have already been made in the past and cannot be undone.



3. Theoretical Framework

This chapter will briefly discuss policy change, afterwards the theory of policy learning is
examined in more detail as it is the theoretical framework for this research.

Policy change is a subject that has been studied for quite a while now. The first thoughts on
policy change were related to power relations and conflict-based theories. Both rational and
more bureaucratic models of decision-making presumed that the individual actors involved in
the policymaking process are rationally self-interested. Their decisions would therefore primarily
had to be beneficial for their own position. In addition, many theories, from pluralist, neo-
pluralist, corporatist to Marxist, shared the view that the governments are relatively passive

and that their actions, including changing policies, are driven by social forces and conflicts
(Nordlinger, 1981: 2-3). Conflict is thought to arise when the organisations involved disagree on
the level of relevance to their self-interest. However, ‘when conflict exists actions change and actors
resort to bargaining mechanisms such as side payments, log rolling, and oversight to reach agreements
and hold coalitions together' (Matland, 1995: 156). Therefore, in this first theoretical phase of policy
change theories, the main factor for policy change was believed to be the social actor that could
put pressure on governments and its policymakers which would eventually result in a changed
policy. The choices in the decision-making process are limited due to these social actors (John,
2015 2-5).

However, not all theories accept that policies are able to change. Such a theory is path dependency
by DiMaggio & Powell (1983). This theory states that it is rather difficult for a policy to change
because the institutions that make the policy are 'sticky'. The actors in the policymaking process
will do all to protect the existing model and so this theory assumes the existence of policy
continuity over policy change (Cerna, 2013: 4).

Nonetheless, many theories on policy change followed, including the theory of policy learning.
This will be the essential theory of this thesis and is discussed below. However, this introduction
shows the need to see this theory in light of a dynamic set of theories on policy change.

3.1. Policy Learning
Instead of only looking at the power relations and conflict-based theories for policy change, in
1974 Hugh Heclo introduced the concepts of cognition and knowledge utilisation into the policy
change research. This resulted in a new theoretical framework, policy learning. He described
this switch in thought, writing:
"Tradition teaches that politics is about conflict and power. This is a blinkered view of politics...
Politics finds its sources not only in power but also in uncertainty... Policy making is a form of
collective puzzlement on society's behalf' (Heclo, 1974: 305 in Grin & Loeber, 2007: 201).
Heclo concluded that a policy changes partially due to factors such as changing social and
economic conditions, but mainly due to the interaction of the specialist in the policy area as they
eventually gather more information on the policy problem and experiment (Sabatier, 1988: 130).

After this new insight, policy learning has been researched and debated much which resulted
in a dynamic mix of policy learning theories. While policy learning is a separate theoretical
framework, it can also appear as part of policy innovation or within a wider process in which
learning will result in policy diffusion across multiple levels of governance and various policy
sectors (Rietig, 2013: 26). The policy learning theories developed, all focus on different
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conceptualizations of learning (Heclo, Sabatier, Rose, Hall, Etheredge). Nonetheless, all theories
are centred around the complex relation between power and knowledge in the policy process and
define a change in ideas as the key aspect to understand policy change (Grin & Loeber, 2007:
201-215). Changing their definition of policy learning slightly in terms of the subject and object
of learning.

In order to make this concept of policy learning more operational, Bennett and Howlett analysed
all main learning theories and characterised them into three types of learning characterised by
who learns, what is learned and to what effect this learning leads. See figure 1 for this typology.
The first type of learning, government learning deals with state officials who learn about the policy
process in order to realize organisational change. Followed by lesson-drawing in which policy
networks are the subject that learn about policy instruments resulting in a change in a program
or policy, this is also known as instrumental learning. The last type of learning is social learning or
conceptual learning, here whole communities learn about ideas which could result in a paradigm
shift (Bennett & Howlett, 1992: 275-89). This typology is not absolute as other variations are
possible.

Figure 1: Three types of learning and policy change
Government learning State officials Process-related Organizational change
Lesson drawing Policy Networks Instruments Program change

Social learning Policy communities Ideas Paradigm shifts

Source: Bennett & Howlett, 1992: page 289.

These three types of learning are all aspects of the policy learning theory. However, the theory
can be made even a bit clearer when only focussing on policy learning in policymaking as is
done by Rietig (2013). This thesis will also only focus on the policymaking process, therefore it
is useful to define how Rietig claims policy learning can be detected. In Rietig's words:
learning among decision makers [can] only occur if they reflect upon new information provided to
them through an experience or increase in knowledge and if they, as a consequence, change their
underlying assumptions, beliefs or values and come to a different view of the situation' (Rietig, 2013: 3).
Therefore, she divided learning in policymaking into three elements of learning, as is shown in
figure 2. A policymaker can learn in the policymaking process due to a change in knowledge, a
change in experience and/or a change in underlying beliefs and norms (Rietig, 2013: 177). This typology
is a useful tool in trying to determine if policy learning has taken place and how this learning
occurred.

The three types of learning are overlapping, when all are reached the ultimate, the deep-level
governance learning, is achieved. However, also when just one type of learning is proven, it can be
claimed that the policymakers have learned. In addition, these elements of learning can happen
at three levels, starting with the individual learning, to the institutional learning and finally the
wider context with learning on the socio-political level. Eventually these levels can also influence
each other (Rietig, 2013: 20).



Figure 2: Three types of learning and policy change

Learning
in policymaking

X Cognitive X
Change in learning Change in

Knowledge Experience
factual experiental
learning learning

Deep-level
Governance
learning

Constructivist
learning

Constructivist
learning

Change in underlying
beliefs and norms

Source: Rietig, 2013: page 17.

The interesting point Rietig makes is, that she includes non-learning in her article, because
learning can only take place when the policymakers actively make the decision to address a
certain policy problem (Rietig, 2013: 9-17). Non-learning takes place outside the circle of policy
learning as shown in figure 2. This non-learning is also part of the incrementalism theory by
Lindblom (1959). He believes policymakers are usually expected to follow a certain model for
policy choice. In general, when all values are ordered and all possible policy outcomes are
analysed, the policymaker is able to simply choose the one policy with the greatest values.
However, this is impossible in cases of complex policy problems in which many actors are
involved who tend to disagree on multiple aspects, such energy policies. In these cases, the
policymakers lack much needed information and the values of policies are not as easy to order
in importance. 'Big jumps' towards the policy objective are simply unthinkable due to this lack of
knowledge. The policymakers are therefore best to make a comparative analysis of incremental
changes. He or she knows that the policy will never be the final solution to the problem and
mainly hopes it will achieve at least a part of the solution. By succeeding the policies with
incremental changes, a new incrementally changed policy can follow quickly after a successful
policy or even when the past policy failed, a remedy may take place instantly. Lindblom referred
to this method as muddling through (Lindblom, 1959: 79-88).

3.2. Policy Learning and the IEM

Policy learning is a rather complex and ambiguous theory. However, it has been divided into

distinctive types which makes it feasible. This thesis will use Sabatier's definition of policy

learning, he sees this 'as a relatively enduring alteration of thought or behavioural intentions that

are concerned with the attainment (or revision) of the precepts of a policy belief system' (Sabatier, 1987: 11
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672 in Bennett and Howlett, 1992: 2777). He created this theory in his research on policy networks
and policy change and innovation. The term policy networks refers to a cluster of actors who are
interested or have a share in a policy sector (Peterson, 2009: 105-6). With this theory he focuses
on the actual policy and the instrumental change resulted by a shift in thinking of all the relevant
actors in the policy networks. Sabatier's version is therefore called, policy-oriented learning as part
of instrumental learning. He developed a framework on the basis of his definition which focuses
on policy-oriented learning in policy networks. This is the so-called Advocacy Coalition
Framework (ACF).

The ACF has particularly been used in studies with energy and environmental cases which are
policy areas with conflicting goals and many actors from multiple levels of governance (Cerna,
2013: 6). Besides, it has been applied to European Union policies in several studies (van Muijen,
1993; Loeber & Grin, 1997; Eberg, 1997; Andersson, 1997; Ingold, 2011 &2014), yet primarily
still within the energy and environmental sector. In addition, Sabatier regarded that:
'the ACF should apply well to the increasingly complex set of relationships evolving within the
European Union, as European institutions - most notably the European Commission, the Court
of Justice, the Council of Ministers and also the European Parliament - are increasingly displacing
national institutions as the principal loci of policy change' (Sabatier, 1998: 98-101).
Therefore, the IEM and policy learning, in particular the ACF, are a sound combination.

The ACF starts with some basic premises. First off, in order to understand the process of policy
change one requires a time span of at least one decade. Second, the best way to observe policy
change is by focusing on the policy subsystem and not just on one governmental institution.
With the idea that policies are made and influenced by a large variety of actors. The policy
subsystem is Sabatier’s term for what others call policy networks. Thus, the set of actors, both
from private and public organisations, who are concerned with the policy problem. In addition,
in most policy subsystems actors from all levels of government are involved, from elected
officials to interest groups and researchers (Sabatier, 1988: 138; 1998:99).

The actors form groups with other actors who share the same normative and causal beliefs,

also known as the belief system (Sabatier, 1988: 131-9). However, these beliefs affects the way
information is perceived. These formed groups are still relatively stable as the basic policy core
beliefs act as glue, despite them also acting according to their individual and organizational
self-interest (Sabatier, 1998: 108-115). The actors match the situation, roles and rules based

on their experience and knowledge, relating to the logic of appropriateness of March and Olsen
(2004). Decision- and policymakers usually act with a bias towards social norms instead of
making purely rational decisions. These rules are institutionalized in contemporary democracies
and thus difficult to adjust. However, change is possible through experiential learning (March &
Olsen, 2004: 3-13).

The groups of actors involved in the policy subsystem form strategies in order to achieve the
desired policy objective, resulting in the adoption of policies and legislation. Next, they are able
to evaluate this policy and its process. By using new knowledge through studies or by making
own evaluation to learn from own experience which could all alter the belief systems. Also
external events could have that affect. Sabatier states that the policy subsystem and its actors

are influenced by two sets of exogenous variables, one relatively stable and one dynamic. The stable
factors may influence the subsystem both externally or internally, by shaping the success of the
chosen policy instruments and also alternative instruments. The distribution of natural resource



may for instance alter the possibility and success rate of applying subsidies for specific energy
sources, when the necessary amount of money is insufficient or distributed incorrectly. Other
factors that are able to influence the beliefs and resources of the coalitions in the subsystem are
more ambiguous and changeable. Sudden events, such as an economic downturn, environmental
degradation after a natural disaster or geopolitical disputes such as between Russia and the
Ukraine resulting in energy supply problems in the EU in 2006, may alter support for certain
policies. Another option is that the previously taken decisions can impact the successfulness

of the policy, these could also be decisions from other subsystems (Sabatier, 1988: 134-138).

For instance, decisions taken by the environmental or climate change adaptation subsystems
can influence the policies and decisions in the electricity subsystem. These variables affect the
constraints, opportunities and resources of the actors in the subsystem, which further influence
the policy subsystem.

It is this process of evaluating new knowledge, possibly adjusting the belief system, and actively
refining the existing policy, that is the basis of the policy-oriented learning. As these evaluations
may result in a change in their belief systems which causes policy change.

However, policy change in the ACF is not straightforward, as it can occur at three hierarchical
levels of the belief system, all being sensitive to change in a different manner. The three levels
are the deep core beliefs, policy core beliefs and secondary beliefs. See figure 3 for a detailed
description of these levels and their characteristics.

Figure 3: The structure of belief systems

Defining Fundamental normative and Fundamental policy positions Instrumental decisions and
EIEME R4 ontological principles concerning the basic strategies  information searches
for achieving or values within necessary to implement policy
the subsystem core
Examples The nature of man; inherently  Identification of key issues and  Seriousness of specific aspects of
evil or socially redeemable; the groups whose welfare is of the problem in specific locales;
relative priority of various greatest concern; proper causal links; efficacy of
ultimate values: freedom, distribution of authority administrative rules, and
security, health between government and policies, appropriateness of
market or among levels of funding arangements and
government; priority accorded  budgets; statutory
to policyinstruments (regula- interpretation; relevant
tion, covenants, economic information for implementation

instruments); degree of
seriousness of the problem;
technological optimism vs.

pessimism
Scope Across all policy subsystems Specific to a subsystem Specific to a subsystem or a
sub-subsystem
S HL A GRS Very difficult; similar to a Difficult, but can occur if Moderately easy, this is the topic
change religious conversion experience reveals serious of most administrative and
anomalies legislative policymaking.

Source: adapted from Sabatier and Jenskins-Smits (1993), Sabatier (1988, 1998) & Kemp, R. & Weehuizen, R. (2005).
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The framework claims that changes in the deep core of the belief system are difficult to change.
These include the fundamental and normative principles of life including the rules for the
governmental or organisational programme (Sabatier, 1988: 134-145). Sabatier has later described
this change as 'major' policy change in which policy goals or programmes completely change
(Sabatier, 1998: 118-119). The next level in the belief system are the policy core beliefs which
'represent a coalition's basic normative commitments and causal perceptions across an entire policy
domain or subsystem' (Sabatier, 1998: 103). For instance, the importance of environmental
protection or the degree of seriousness of the problem . These beliefs are still rather rigid and
therefore difficult to change. Core beliefs can only be altered due to non-cognitive factors such
as macroeconomic changes. Finally, the lowest level is the secondary aspects of a coalitions
belief system, such as more detailed rules, instrumental decisions and relevant information
for implementation (Sabatier, 1988: 134-145). This change is known as 'minor' policy change.
Therefore, the policy change analysed in this thesis will presumably contain secondary aspects
of the belief systems as they are most likely to change. In addition, the ACF assumes that
external factors are not the most sufficient cause for policy change (Sabatier, 1998: 111-119).

However, not all policy change is directly policy learning. Therefore, Sabatier identified three
modes of policy-oriented learning, that relate to the three types of learning according to Rietig:
1. The first one is 'improving one's understanding of the state of variables defined as important
by one's belief system'. This can involve the secondary aspects of the belief
system or when belief systems are competing.
2.The second mode of learning is when one searches to improve the mechanisms to
achieve the policy objective, by 'redefining one's understanding of logical and causal
relationships internal to a belief system’.
3.The final mode of learning comes from the external factors, such as a loss of resources,
activities of the opponents which increases their resources and power. It is such events
that force the actors in a subsystem to identify and respond to the new challenges and
may result in adopting some new elements, sometimes even elements of opponents'
beliefs. Yet also here, changes are usually restricted to change in secondary aspects of
the belief system (Sabatier, 1988: 149-151).

In short, a process may be characterised as policy learning when the policymakers either learned
about the secondary aspects of their belief systems, or the causal relationships between these
aspects, all in order to actively improve the policy instrument to reach the policy goal. Or when
external factors changed the other levels of their belief system which indirectly result in different
preferences resulting in the desire to change the policy. Relating to Rietig, policy learning may
take place in the process of evaluating governmental decisions by new knowledge through studies
and experience or external factors. When this results in a change in the actors' belief systems
and they actively make the decision to improve the policy instrument, policy learning is possibly
the cause of the policy change. However, the extent of learning is affected by the degree of
commitment between all the relevant actors involved (Rietig, 2013: 6).

3.3. The EU as a Member of a Policy Subsystem

The beliefs of policymaking and policy learning of Sabatier's ACF are favorable for answering the
research question of this thesis. This subsection will show the relevance of the ACF and the [EM
by stating that policymaking in the EU resembles the way it is believed to function in the ACF.
Policymaking in the EU consists of policy networks, or policy subsystems as Sabatier described



these, in which specific policies are created in an area with a diverse set of actors. For each policy,
different relevant actors will be present, simply depending on the policy topic. The main actors
and influencers of policies are the official EU institutions. Starting with the supranational level
consisting of the Commission which is the only institution with policymaking authority. Next
are the intergovernmental institutions of the Council and the EP. Intergovernmental because
they are the governance layer representing the MS's ideals, against the supranational EU ideals.
The Council consists of the national ministers of specific policy sectors, and the EP has national
parliamentarians chosen directly by the European people. These institutions are able to review
and claim amendments to the proposed policy. Finally, MSs are also able to somewhat influence
policymaking through the European Council, consisting of all heads of state or government of
the MSs, as they set up the agenda (Eising, 2002: 89).

Depending on the specific policy, other EU institutions or organisations will also be invited to the
process and able to make amendments. For the IEM, the EESC and the Committee of Regions
were also involved. Which both primarily represent the national and regional ideals. This way,
the authority of EU decision- and policymaking is shared across many levels of government,
from supranational, national to subnational. This governance model is known as the multi-level
governance system and has been used many times to explain the processes of decision- and
policymaking in the EU. National governments still have some control over these processes,
despite some of their formal authority has shifted towards the supranational level (Hooghe &
Marks, 2001: 1-5). The multilayered negotiations from 28 MSs and other parties overshadow

the formal powers of the main EU institutions (Eising, 2002: 89).

Next to these governmental actors, other actors can also be active in EU's decision- and
policymaking process. As a result of the novelty of the IEM, the EU policymakers required
much desired knowledge and input from the sector to understand their ideas and indirectly the
possibilities for the market (Eberlein, 2008: 76-80). The Commission set up an open forum

in which all willing actors were able to discuss the IEM. The so called European Electricity
Regulatory Forum, also known as the Florence Forum as it is supported by the Florence School
of Regulation (Karan & Kazdagli, 2011: 28). This forum was a way to create a place for informal
discussion and cooperation between the market actors, the stakeholders and national regulators.
Also interest groups such as Eurelectic, International Energy Agency (IEA), ENTSO, ACER,
Europex and Geode are involved through this forum. Twice a year all actors will meet and
debate on specific topics concerning electricity regulation, always chaired by the Commission.
Through the debates and working groups, ‘the Forum would develop, in a deliberative fashion,
legally non-binding, best-practices rules, and outside the political arena' (Eberlein, 2008: 78).

Therefore, through this forum and indirectly the Commission's need for expertise and knowledge
due to the novelty of the policy on electricity market liberalisation, also non-governmental actors
are able to enter and greatly influence the policymaking process. Especially large transnational
networks such as Eurelectric, consisting of representatives from all national supply systems,

are important and influential actors in the Forum (Eikeland, 2011: 256). Policy learning between
actors with different belief systems is most likely to happen when a forum has been created in
order to have an open space to discuss the policy problem. Nonetheless, it has to be a prestigious
forum in which professionals with various belief systems are willing to take part in (Sabatier,
1998: 106-118). The Florence Forum is attended by several large and influential groups, from
green parties, think tanks to organisations representing large energy companies, therefore, its
existence may have triggered a process of policy learning.

15
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Additionally, some research on the theory of policy learning and the IEM has already been

done, proving the relevance of the policy learning theory with the IEM again. Eising (2002) for
instance concluded, that before the first negotiations many MSs, excluding the UK, were strongly
against the creation of an internal energy market. Due to negotiations between the EU and its
MSs and between EU institutions, new information on the need for such a market appeared

and gave the MSs new insights. Eising therefore posits that the MSs' change in thought can be
explained as a policy learning process, ‘'the routine interaction between the EU organizations and in
the Council can generate policy learning' (Eising, 2002: 9o). It was not just bargaining power that
resulted in policy change, because the MSs' status quo eventually even exceeded the minimum
requirements of the first IEM directive (Eising, 2002: 87-91).

In the end, EU's decision- and policymaking process is similar to Sabatier's idea of the policy
subsystem in which the policies are influenced by actors from multiple levels of governance.
It is this interaction between all the involved actors that influence policy change and possibly
commence a process of policy learning. The EU institutions, indirectly the MSs and the actors
involved in the Florence Forum are the main drivers for policy change in the IEM subsystem.
However, the actors in the Florence Forum most likely push for the most radical change in
policy as they represent the industry and regional parties who experience the effects of the
IEM policies the best.



4. Discussion of Methodology

The way this research will be conducted has already been mentioned briefly in the introductory
chapter. This chapter will extend on that by stating how the data was collected and explain how
the literature content analysis is executed.

4.1. Data Collection

This research is purely based on natural occurring data. The used documents are openly
available, as all legislation made by the EU is downloadable from their website!!, even in all
official languages of the MSs.

The second and third legislative packages consisted of several directives and regulations,
however, in order to get a fair analysis, the documents had to be of the same kind. Only then

it is possible to show how the policy and its policy instruments might have changed in order to
get the common policy goal. Thus, the choice of the three directives focussing on the common
rules for the IEM for the literature analysis was obvious. The quality of the chosen documents is
crucial for good scientific research. In general, documents that are not provoked are best to use
as these will most likely not be affected by the interests of the researcher. As the documents used
in this analysis are made and published by the European Commission, the level of quality is no
obstacle for this research.

The natural data that is used will be detailed and accurate enough to adopt in this research.
With the exclusive use of natural occurring data risk of subjectivity increases because the
interpretation purely relies on the researcher (Lewis, 2003: 57). Taken measures to reduce this
risks are discussed below.

4.2. Research Methods

The research methods used in this thesis are document analysis and in specific a literature
content analysis. The choice for literature content analysis was obvious when looking at the
research purpose and the given time and budget limits. In addition, the founder of the ACF,

the part of the policy learning theory that is at the centre of this research, claimed in his study
on this framework that 'content analyses of government documents (e.g. legislative and administrative
hearings) and interest group publications probably offer the best prospects for systematic empirical work
on changes in elite beliefs' (Sabatier, 1988: 147).

Both methods rely on documents as their main evidence. Sometimes this kind of qualitative
research is treated without the necessary accuracy. When documents are used as the primary
data, the research should also have to be handled rigorously as is the case in quantitative
fields. Normally quantitative researchers have to comply with strict rules of analysis, qualitative
researchers on the other hand 'generally lack this type of commonly agreed to and ‘objective’ tool.
Rather, they must rely on their ability to present a clear description, offer a convincing analysis,

and make a strong argument for their interpretation to establish the value of their conclusions'
(Wesley, 2009: 3-4). Therefore, Wesley established several guidelines that should increase

the trustworthiness of qualitative research and reduce the risk of subjectivity.

Triangulation is the first guideline, it refers to the need for external support of the findings

from political documents. One such option is quantizing the findings, by for instance giving

an indication of the amount of times a certain keyword or term appeared in the text. Another

method to create objectivity and validity, is to produce detailed accounts of the findings (Wesley,

2009: 1-8). Finally, the findings and decisions made have to be justified and defended by the 17

T Alleu legislation can be found here: http://eur-lex.europa.eu/homepage.htmi?locale=nl.



18

researcher which increases the credibility of the analysis. The researcher should also keep in
mind that other explanations are possible, as 'qualitative document analysts need not feel pressure
to “prove” their reading is the only accurate one. In fact, they are encouraged to report evidence that
places reasonable bounds on their findings' (Wesley, 2009: 11).

4.2.1. Literature Content Analysis

The objective of using qualitative content analysis of literature is to 'describe a phenomenon in a
conceptual form' (Elo & Kyngids, 2008: 107). An inductive approach is chosen as no such previous
studies have been conducted that could structure the analysis. In the preparation phase, the
concepts or keywords that are relevant for the analysis have been derived from the data. The unit
of analysis is the three directives on the common rules for the internal electricity market.

These directives have been read several times in order to get sense of the whole documents and
understand the proposed measures. Also Named Entity Recognition (NER) software!? is used

to detect relevant topics, terms and organisations. Subsequently, the data has been organised by
making categories and themes. This process of open coding is done with the use of the Nvivo 1113,
a software to analyze qualitative data in great detail. The data was imported into the software,
when it was read again until all relevant themes and codes were attached to the articles in order
to include all aspects of the directives (Elo & Kyngis, 2008: 107-109).

Codes with similar topics or main categories were grouped, such as Transmission system
Operator and combined operator as both fall under the category of unbundling. This process

of grouping topics continued until a workable amount of main categories were left. An overview
of the sub-categories and main categories is included in the appendix as figure 19.

In order to improve the reliability and trustworthiness of this study, the analysis outcomes and
the process will be described in much detail in the next chapter. Research outcomes will be
either paraphrased or be supported by citations. The latter may increase the trustworthiness
of this study too, yet in both cases clear referencing will make it possible for the reader to
follow the process of analysis and interpretation (Elo & Kyngis, 2008: 111-112).

Next to using Nvivo, the directives were imported into a Microsoft Office Excel document to be
able to effectively compare the directives and view the policy change. As this was not easily done
in the other software. This sheet is also added in the appendix as figure 20. The next analysis
chapter mainly uses this document. However, the coding in Nvivo has helped to create visual
displays of the directives and the policy change.

12 available at: http://nlp.stanford.edu/software/CRF-NER.shtml.

13 Available at: http://www.gsrinternational.com/product/nvivo11-for-windows.



5. Data and Analysis

The goal of this thesis is to investigate the three directives the EU issued to guide the design
of the IEM and to examine whether the similarities and differences between these directives
can be explained as policy learning by the EU. To this end, this chapter proceeds by providing
the results of the analysis of these three directives. Before the results of this qualitative analysis
will be discussed, first some quantitative elements will be mentioned to quantize the research
findings in order to improve the validity and reliability of this research as mentioned in the
chapter before. Figure 4 gives a quick overview of the length of the directives and the number
of articles.

Figure 4: Quantizing the three IEM directives

Directive 1996 Directive 2003 Directive 2009

Articles 29 32 51
Pages 10 19 39
Chapters 8 8 11

Annexes 0 2 2

Source: European Commission 1996, 2003; 2009.

The most striking aspect is that the directives have clearly grown over the years. This may
indicate that the IEM has become more important or the need to explicitly state certain rules
may have increased. The directive in 2009 is overwhelmingly substantial compared to the first
directive in 1996. The directive increased by three chapters and 22 articles, with the greatest
increase in articles occurring in chapter four (1996) which has been split into two chapters in
2009. The three added chapters in the final directive were numbers five, nine and ten, indicating
that the 'independent transmission operator', 'national regulatory authorities' and 'retail markets'
were emergent themes from 2003 to 2009. Throughout the analysis more quantitative elements
will be highlighted.

The analysis will be divided into four sections, each resembling a type of policy learning.
Therefore, these types will be examined first.

5.1. Criteria for Policy-Oriented Learning and Non-Learning

In order to have a valid analysis, it is useful to clearly state the definitions of the learning
types that could possibly be detected in the directives. When policy learning is not detectable,
a definition of such non-learning is necessary as well. Therefore, figure 5 describes the three
types of policy-oriented learning that this research aims to detect within the directives and
what kind of policy change these types entail.

In short, a policy change can be defined as policy-oriented learning when the change adjusts the
secondary aspects of the belief system and the causal relationships within the three levels of the belief
system or when external factors have influenced the belief system. When one of these changes is
detected it can be characterized as policy learning. However, assuming that the involved
policymakers actively made a decision to approach this policy problem differently, in order to

19
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Figure 5: Defining policy-oriented learning

Types of policy-oriented learning Policy change

Learning about secondary aspects of the Changes in definitions; Sabatier 1988,1998; Rietig 2013;
belief system such as changes in policy significant changes in language Howlett 2012

preferences regarding desirable regulations

or budgetary allocations or the evaluation

of various actors' performances. In order

to better understand important variables

in one's belief system.

Learning about the causal relationships New actor(s); new or deleted Sabatier 1988,1998; Rietig 2013;
internal to a belief system, to improve tasks for existing actors; change Howlett 2012

the mechanisms for the achievement of in existing policy instruments;

a policy objective. For instance changes new topic(s)

or (small) instrumental additions that
should improve the policy instruments.

Learning through external factors, may Completely new policy Sabatier 1988,1998; Rietig 2013;
result in adopting new elements, instrument; new topic(s) Howlett 2012; Cerna 2013
sometimes even elements of opponnents'

beliefs. Mainly about the secondary

aspects of the belief system.

improve policy outcome. Because Rietig claims that this conscious choice is necessary for policy
learning (Rietig, 2013: 9-17). Yet, this cognitive change cannot be researched in this thesis.

To clarify, the belief system refers to the shared normative and causal beliefs of all actors in the
policy subsystem. It consists of three hierarchical levels, with the level of secondary belief being
the one that is most likely to be affected by policy learning and change. Because these beliefs
are less confined, such as beliefs about the importance of the policy problem and instruments
or evaluations of the performance of the actors involved (Sabatier, 1998: 103-4). Referring back to
figure 3 on page 13. And a policy instrument is a 'tool of governance' to be used by policymakers.
They have a limited set of instruments to include in their policies in order to pursue the desired
outcome. Examples of such tools are taxes or permits, better information or formulating codes
or guidelines. The choice of policy instruments is associated with other theories, nonetheless,
the choice is usually influenced by economic or political intentions. But also past experiences
shape the choice of instruments, therefore policy learning theories would also be interesting

for studies on instrument choice (Howlett & Ramesh, 1993: 4-14).

However, when policy change occurs policy learning is not always the case. Policy change is
able to indicate if policy learning might have occurred, yet policy learning is not the only cause
of this change. Additionally, policy learning may also happen when no policy changes are
adopted. Because policy learning is the case when the policymakers actively make a decision
reflecting their policy belief system (Eising, 2002: 91). Therefore, non-learning is also a possible
outcome of this analysis. Referring to situations where a policy learning process was not able to
commence. Figure 6 gives the typology for non-learning.

When the policy or policy instruments show no change, it is classified as non-learning. The
policymakers clearly did not change any level of their belief system. However, non-learning is



Figure 6. Defining non-learning

Non-learning None; small changes in language; Rietig, 2013; Lindblom, 1959
small instrumental changes that move

towards the central policy goal; few and
customary additions to the mechanisms

also the case when the policy change is relatively small and is moving in the same direction as
the policy before. Simply, muddling through as Lindblom calls it. Newer policies merely contain
small changes that are thought to improve the road towards the policy goal. This may happen
when policymakers from opposite belief systems have started a bargaining process in order to
get a policy all actors comply with, usually resulting in less ambitious policies (Eising, 2002: 91).
Or when policymakers tried to consciously or unconsciously avoid the problem, so-called
defensive avoidance.

After stating the criteria for the types of policy-oriented learning and non-learning, the
analysis is able to begin. Starting with the aspects in the directives which can be characterised
as non-learning, towards changes that are defined as little learning. Here a process of policy
learning has commenced, but the policy goal of market liberalisation remained the same. The
next subchapter shows the differences in the directives that represent a lot of policy learning.
These aspects resemble significant policy change and do not have liberalisation as their main
goal. This chapter concludes with a brief conclusion on this analysis.

As a result of the length of the I[EM directives and the differences or similarities between them,
many more changes or uniformities could have been examined. However, the to be discussed
policy changes and possible policy learning processes stuck out the most and are important and
significant changes in order to see the overall development.

With the use of quotes and comparison figures, a brief historic overview of the development of
the directives and a possible learning process is shown.

5.2 Non-Learning - Same Goals, Recalibrated Instruments

This section will present the parts of the directives that can be defined as non-learning. In other
words, the unchanged policy instruments or policies that have only changed in an incremental
manner, while still maintaining the same policy goal. These small changes are usually
complementary instrumental additions, such as stricter rules or slight changes in language.

In the case of the IEM, the policy goal from the first directive onwards was market liberalisation
in the energy sector. Which is a sector that has been exempted from competition for a long time
due to the immense national interests. However, the Commission's idea was that by liberalising
the national energy markets and integrating them into the European internal market for electricity,
the energy prices would decrease while increasing the efficiency of the market by limiting the
power of the natural monopoly of state-owned energy companies.

Generation
The first articles in which non-learning can be identified are the articles on generation, meaning
the production of new electricity. Starting from the first directive, only two generation procedures
are allowed, the authorization procedure and the tendering procedure. For the former, all three
directives stated the same, see figure 7. 21
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Figure 7: Articles on the authorization procedure for generation

I

Where they opt for the authorization procedure, Member States shall lay down the criteria for the grant of
authorizations for the construction of generating capacity in their territory.

Member States shall ensure that authorisation procedures for small and/or
distributed generation take into account their limited size and potential
impact.

Source: Directives 1996:5, 2003:6, 2009:7.

From 1996 to 2003 only some change in language appeared by adding a new sentence.
This sentence does not change the outset of the policy measure. It is simply an incremental
addition to the existing policy measure in order to create clearer rules for generation in a
liberalised electricity market. Between the second to the third directive nothing changed in
this article. Therefore, this change represents non-learning.

The Transmission System Operator and Distribution System Operator
In order to create a functioning IEM, the policymakers believed that specific rules for the
transmission and distribution system had to be established. The companies owning these
systems are fundamental because they deliver the electricity from the place of generation to
the end consumer. Concerning the design of the transmission system, already from the first
directive MSs were obligated to:
'designate or shall require undertakings which own transmission systems to designate ... a system
operator to be responsible for operating, ensuring the maintenance of, and, if necessary, developing
the transmission system in a given area and its interconnectors with other systems, in order to
guarantee security of supply' (Commission, 1996: art. 77.1).
This meant that an appointed person, the operator, would become accountable for the transport
network its company owned. The so called Transmission System Operator (TSO). In 2003 it was
made explicit that a MS could designate 'one or more' TSOs, as a country could have multiple
companies owning parts of the transmission system. This small change cannot be claimed to be
part of a process of policy learning, it is simply a clarification without considerable affect to the
policy measure. Therefore, the changes between the articles on the creation of this actor from
the first and second directive show a process of non-learning.

From the start of the IEM policy, MSs also had to create a Distribution System Operator (DSO).
The designation of this DSO did not change much throughout the years, see figure 8.

The DSO is the person who is responsible for at least the maintenance and development of the
distribution system it owns. The change in language in the designation of the DSO from 1996

to 2003 will not change the policy instrument much. It only formulates that in times of economic
imbalance for instance, the MSs may choose the period in which a DSO is required. Thus, it is
simply a small addition to the article based on the idea of keeping the economic efficiency in the
MSs at all times in a liberalised market. The incremental aspect of this change makes it feasible
to identify it as non-learning.



Figure 8: The designation of the Distribution System Operator

Member States shall designate or shall require under- Member States shall designate or shall require under-
takings which own or are responsible for distribution takings that own or are responsible for distribution
systems to designate a system operator to be responsible systems to designate, for a period of time to be

for operating, ensuring the maintenance of and, if determined by Member States having regard to
necessary, developing the distribution system in a considerations of efficiency and economic balance,
given area and its interconnectors with other systems.  one or more distribution system operators.

Source: Commission, 1996: art. 10, 2003: art. 13, 2009: art. 24.

In short, the discussed differences and similarities between the directives in this section are
incremental changes working towards the same policy goal of market liberalisation. It is possible
that certain barriers were present that prevented the policymakers from entering the policy
learning process. For instance, power relations, political bargaining, lobbying or organisational
constraints can lead to non-learning. While also limited resources and time pressures, resulting
in too little time to learn, can negatively affect learning in policymaking (Rietig, 2013: 9-10).

5.3. Learning a Little - Same Goals, New Instruments

Some differences between the directives contain larger policy changes that can be characterized
as part of a policy learning process according to the theoretical perspectives discussed in
subchapter 5.1. The types of policy learning that resemble what is here defined as learning a little,
are types 1 and 2. Thus, learning about the secondary aspects of the belief system and learning
about the causal relationships internal to the belief system. The secondary aspects are the
specific beliefs for the policy, such as instrumental decisions and the seriousness of the policy
problem or changed preferences for the appropriate policy measure or funding arrangement.
Together these two types of policy-oriented learning comply with policy changes such as changes
in definitions, the creation of new actors or new tasks and other changes in the existing policy
instruments. A crucial aspect is that the policy goal of liberalisation, and the succeeding market
integration, is still the main objective of the changed policy measures. Only the secondary
aspects of the belief system are adjusted and not the core beliefs.

This subchapter starts by showing the more general changes in the existing policy instruments
and the new tasks for existing actors. Next, instrumental changes that move the directives
towards a higher level of liberalisation and the introduction of new actors will be examined.

5.3.1. Changes in Existing Policy Instruments

Coming back to the rules for the generation of new electricity, consisting of two options,
authorization procedure and the tendering procedure. The authorization procedure has already
been discussed in the section on non-learning. The use of the tendering procedure has been
narrowed down from 1996 to 2003. As shown in the figure 9, in the first directive this procedure
was possible when the MSs had drawn up an inventory. However, these rules were retrieved
and from 2003 onwards this procedure may only take place when the authorisation procedure
is not effective enough to ensure the security of supply. This change in regulation can be seen
as the second type policy-oriented learning. After learning about the causal relationships, the
policymakers assumingly felt it was necessary to adjust the rules for the tendering procedure.

23



Figure 9: Articles on the tendering procedure for generation

Member States or any competent Member States shall ensure the possibility, in the interests of security of
body designated by the Member supply, of providing for new capacity or energy efficiency/ demand- side
State concerned shall draw up an management measures through a tendering procedure or any procedure
inventory of new means of equivalent in terms of transparency and non-discrimination, on the basis

production, including replacement  of published criteria. These procedures can, however, only be launched if

capacity, on the basis of the regular on the basis of the authorisation procedure the generating capacity being

estimate referred to in paragraph 2. built or the energy efficiency/demand-side management measures being

The inventory shall take account of  taken are not sufficient to ensure security of supply.

the need for interconnection of

systems. Member States may ensure the possibility, in the interests of environmental
protection and the promotion of infant new technologies, of tendering for
new capacity on the basis of published criteria. This tender may relate to
new capacity or energy efficiency/demand-side management measures.

Source: Commission, 1996: art. 6, 2003: art. 7, 2009: art.8.

This figure also shows that in 2003 and 2009 environmental protection became more
important in the rules for generation. Also this inclusion of a new subject to the instrument
can be defined as policy learning according to the theoretical perspective of this research.

The policymakers readjusted the policy preferences, thus environmental protection entered or
increased in importance within the belief system. Fitting in with type 2 of policy learning.
However, more on the environmental aspect will follow later in this chapter, claiming that it
could also be defined as policy-oriented learning type 3, learning through external factors.

5.3.2. Changes in the Tasks for Existing Parties

The Tasks of the TSO
The tasks of the Transmission System Operator increased with every directive, as stated in figure
10. The part of 1996 remained effective over the years, however additions were made. Resulting
in greater responsibilities for the operator.

The most significant change here is between 1996 and 2003. Even though, the part of 1996

has also been expressed precisely in the later directives, the second directive adds reasonable
elements to the article emphasising the long-term and security of supply. These changes in this
policy measure are ways to improve the policy instrument, and can be defined as policy-oriented
learning type 2. Another rule for the designation of the TSO was added in 2009 and may also

be part of this policy-oriented learning process. When assuming a policy learning process already
started between the earlier directives, the chances this process has continued are significant.
Thus, despite the change in 2009 being just a small change, it is most likely still part of the
policy-oriented learning process.



Figure 10: Articles on the tasks of the Transmission System Operator

Directive 1996 Directive 2003 Directive 2009

The system operator shall be Additions to 1996: Additions to 2003:
responsible for managing (a) ensuring the long-term ability of the (b) ensuring adequate means to
energy flows on the system, system to meet reasonable demands for meet service obligations;
taking into account exchanges  the transmission of electricity;

with other interconnected (b) contributing to security of supply

systems. To that end, the through adequate transmission capacity

system operator shall be and system reliability;

responsible for ensuring a (c) managing energy flows on the system,

secure, reliable and efficient taking into account exchanges with other

electricity system and, in that interconnected systems. To that end, the

context, for ensuring the transmission system operator shall be

availability of all necessary responsible for ensuring a secure, reliable

ancillary services.. and efficient electricity system and, in that

context, for ensuring the availability of all
necessary ancillary services insofar as this
availability is independent from any other
transmission system with which its system
is interconnected...

Source: Commission, 1996: art. 7, 2003: art. 9, 2009: art. 12.

The Tasks of the DSO
The policy preferences also changed in the articles concerning the tasks for the Distribution
System Operator. The designation of the DSO has already been discussed before in the part
on non-learning. However, not all articles on the DSO are showing a process of incremental
change. For instance, the tasks for the DSO have been extended from 1996 to 2003 resulting
in substantial change. In the first directive the DSO simply had to 'maintain a secure, reliable and
efficient electricity distribution system in its area, with due regard for the environment' (Commission,
1996: art. 11). From 2003 onwards, the DSO also became responsible to provide information
to system users, to balance the electricity distribution system and to cover energy losses. These
tasks were extended in 2009 when the DSO also became responsible for the long-term security
and reliability of the distribution system, as an addition to the previously mentioned tasks.
To summarise, these changes in the policy instrument, thus the creation of new tasks for the
existing actors, comply with the second type of policy-oriented learning. Learning resulted in
an improvement of the instrument in order to achieve the policy outcome.

5.3.3. Instrumental Changes towards a New Level of Liberalisation

Unbundling in the Transmission and Distribution System
More policy changes are appearing in the chapters concerning the rules on unbundling in
the Transmission System and Distribution System. Regarding the systems for transporting
electricity at the high-voltage and extra high-voltage networks for the former and medium to
low-voltage networks for the latter. Unbundling can be seen as a new stage for energy market
reform in order to realize a fully functioning liberalised market, succeeding the first stage of
setting up rules for competition (Karan & Kazdagli, 2011: 12). With unbundling, the policymakers
wish to separate the companies' functions of having control on the transport networks and
generating or supplying electricity at the same time. Rules relating to unbundling absorb large
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Figure 11: Coverage of Unbundling codes in Nvivo
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parts of the total directives as is visible in figure 11. In the 2009 directive 36% of the total
directive is coded to unbundling compared to around 17% in 1996.

The differences in the directive concerning the general rules for unbundling in the transmission
system are shown in figure 12.

Figure 12: Article on unbundling in the transmission system

Directive 1996 Directive 2003 Directive 2009

The system operator shall be Where the transmission system A transmission system owner, where
independent at least in management operator is part of a vertically an independent system operator has
terms from other activities integrated undertaking, it shall be been appointed, which is part of a
not relating to the transmission independent at least in terms of vertically integrated undertaking
system. its legal form, organisation and shall be independent at least in

decision making from other activities terms of its legal form, organisation
not relating to transmission. These ~ and decision making from other
rules shall not create an obligation  activities not relating to transmission.
to separate the ownership of assets

of the transmission system from the

vertically integrated undertaking.

Source: Commission, 1996: art. 8, 2003: art. 10, 2009: art. 14.

For clarification, the term vertically integrated undertaking was first included in 1996, in another
article, where it simply meant an enterprise that performed more functions at the same time,
including generation, transmission and distribution of electricity. In 2003 and 2009 it has been
defined a bit more specific, namely as:

‘an electricity undertaking or a group of electricity undertakings where the same person or the

same persons are entitled, directly or indirectly, to exercise control, and where the undertaking

or group of undertakings perform at least one of the functions of transmission or distribution,

and at least one of the functions of generation or supply of electricity' (Commission, 2009: 12)
Such an undertaking was to be taken down by unbundling rules. Unbundling was already
mentioned in the first directive, as is visible in figure 12. However, the independence of the TSO
became legal from 2003 onwards, to make sure the two functions of the vertically integrated



undertakings were separated. This shift from obliging the TSO to be independent in management
terms to legal unbundling is a clear change in the existing policy instruments, complying with
policy-oriented learning type 2 in the theoretical perspective. The policymakers, as also expressed
by the Commission, realized that unbundling would only be effective when vertically integrated
undertakings would be discouraged to discriminate against other companies or customers, in
terms of network access or investments (Commission, 2009: 2-3). The changes from 2003
onwards were supposed to eliminate the incentives to do so.

In 2009 another element was added to the transmission system's unbundling rules, namely
that the 'MSs shall ensure that from 3 March 2012: 5. (a) each undertaking which owns a transmission
system acts as a transmission system operator' (Commission, 2009: art. 9). The 2009 directive
usually talks about the transmission system owner instead of operator as in the previous directives.
This because, according to this article stated above, all transmission owners have to become
transmission system operators anyway. By stating an exact date, the policymakers, most likely
wished to stimulate this process. The importance of the policy problem might have changed

in the belief systems of the policymakers, resulting in stricter rules for unbundling.

In addition, the independence of the TSOs became more important in 2009 and was even
discussed in a separate chapter which consists of seven rather extensive articles. The chapter
talks about the assets and identity of the TSO, what rights and duties the employees have, how
the management should be organised and that the TSO should have a Supervisory Body to
take charge when important decisions had to be taken which could impact the value of assets
of the shareholders. Also the TSOs were now obligated to create a compliance programme:
'which sets out the measures taken in order to ensure that discriminatory conduct is excluded,
and ensure that the compliance with that programme is adequately monitored. The compliance
programme shall set out the specific obligations of employees to meet those objectives. It shall be
subject to approval by the regulatory authority. (Commission, 2009: art. 21).
Subsequently, the programme has to be monitored by a compliance officer whose
responsibilities are set out later in the article.

As for the unbundling rules in the distribution system, less change occurred when compared to
the transmission system. Nevertheless, policy learning can also be detected here. The unbundling
rules for this system were completely absent in the first directive. However, in 2003 and 2009
the directives stated the following:
'Where the distribution system operator is part of a vertically integrated undertaking, it shall
be independent at least in terms of its legal form, organisation and decision making from other
activities not relating to distribution. These rules shall not create an obligation to separate the
ownership of assets of the distribution system operator from the vertically integrated undertaking'
(Commission, 2003: art. 15.1, 2009: art. 26.1).
Between the first two directives this new topic of unbundling was introduced in the rules for the
distribution system. Both policy-oriented learning type 2 and 3 are possible explanations for this
change. The third type because a big change as this is most likely the result of an external factor.
Which eventually also indirectly influenced the belief systems of the policymakers involved,
which could have changed the causal relationships between the relevant aspects. However,
type 2 is most likely here because the topic was not completely new as it was already included
in the rules for the transmission system. Policymakers must have realized that also the DSO
had to follow unbundling rules before a single market for electricity was possible. The articles
for the unbundling of the DSOs changed little from 2003 to 2009, only slight changes in 27
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language occurred. However, these small changes may still be part of the previously initiated
learning process.

Another place where policy learning may be identified between the two final directives is the
introduction of the closed distribution systems in 2009. When a system distributes within a
geographically confined industrial, commercial or shared services site and does not,...supply household
customers’” (Commission, 2009: art. 28.1), the regulatory authority may classify this system as

a closed distribution system. The system should then still create an operator. This new option
is a development of the mechanism to achieve the overall policy goal of a non-discriminatory
and functioning IEM. Therefore, this policy change may also be explained by the second type
of policy-oriented learning from the theoretical perspective.

These significant adjustments in the policy measures for unbundling in the transmission

and distribution system, can be seen as ways to improve the mechanism and to truly achieve
ownership unbundling. Which in turn was seen as a crucial step towards a functioning IEM.
Therefore, the second type of policy-oriented learning is credible for these unbundling rules.

Market Access and Regional Cooperation
In order to create an effective market for electricity, specific rules for market access have to
be made. Therefore, the 1996 directive started with two procedures for access, the first was
negotiated access and the second was a procedure in case of a single buyer. From 2003 onwards
these procedures were repealed and replaced with Third Party Access (TPA):

'Member States shall ensure the implementation of a system of third party access to the

transmission and distribution systems based on published tariffs, applicable to all eligible

customers and applied objectively and without discrimination between system users. Member

States shall ensure that these tariffs, or the methodologies underlying their calculation, are

approved prior to their entry into force...." (Commission, 2003: art. 20, 2009: art. 32).
This directive introduced a new topic, resulting in the fact that the transmission and distribution
systems have to accept all electricity or consumers who wish to use their services. This has to
be done in a non-discriminatory manner. The drastic changes in the rules for system access
from 1996 to 2003 can be reviewed as part of a policy-oriented learning process, mainly as type 2.
This adjustment in the existing instrument is an improvement of the mechanism towards an
effective internal market. Between the 2003 and 2009 directive this part merely changed, TPA
remained central to market access. The only policy change in these years was the mentioning of
a new actor, the regulatory authority, an independent national body established to manage and
control the regulatory system for electricity in the home country. However, this change will be
discussed in the next subsection.

Finally, another new and important topic was introduced in 2009, namely regional cooperation.
This directive clearly states that regional cooperation should be promoted by the MSs and the
regulatory authorities, ...for the purpose of integrating their national markets at one or more regional
levels, as a first step towards the creation of a fully liberalised internal market...' (Commission, 2003:
art. 20, 2009 art. 32). Whereas, the two previous directives did not mention the need for
regional cooperation. However, a clear definition of the term is not provided yet. Nonetheless,
the introduction of these new topics, both TPA and regional cooperation, may well be the
outcome of a policy-oriented learning process. These changes may be defined as part of policy-
oriented learning type 2, because they should improve the policy instruments for a functioning
liberalised market for electricity.



5.3.4. New Actors

From the start of the legislation on the IEM, the MSs' responsibilities on regulation were directed
to other bodies. As the 1996 directive clarified that the MSs were obligated to design 'appropriate
and efficient mechanisms for regulation, control and transparency so as to avoid any abuse of dominant
position..." (Commission, 19906: art. 22). How this had to be done was not defined in this directive.
This changed in the succeeding directive when a new actor, the regulatory authority, was
formed. This meant that MSs had to create a competent body who would become responsible
for controling and overseeing the regulatory system in the country. Next to eight specific tasks
for this authority, it has to be completely independent from the electricity industry and politics.
The authority's name changed slightly in 2009, becoming the national regulatory authority.
When it was also discussed more extensively in a separate chapter with the articles 35 to 40.
Independence became an even greater element here, because the policymakers realized that

this independence is necessary in order for the energy regulators to make the required

decisions on regulatory issues (Commission, 2009: p. 6).

Other actors were introduced in 2009 which resulted in loosened responsibilities for the

MSs concerning the unbundling in the transmission and distribution system. The so called
Independent System Operator (ISO) and Independent Transmission Operator (ITO), becoming
fall back options in case the national transmission system owners were unable to comply with
the rules for the TSO. Therefore, the MSs could apply to have an ISO: 'Where the transmission
system belongs to a vertically integrated undertaking on 3 September 2009, Member States may decide
not to apply Article 9(1) and designate an independent system operator upon a proposal from the
transmission system owner' (Commission, 2009: art. 13). Meaning that the company that owns
the network, is not directly responsible for the operation, maintenance and development of
the network, as would be the case for TSOs (Fiedler, 2015: 7). However, the articles continue
by stating several additional rules that apply before such a title would be given to the party.
Eventually, after these rules were met, the Commission even had to approve this option,
making it a rather difficult option.

The other actor created, was the ITO which would still make it possible for owners of the
transmission network who have control over the network, to also have the supply activity in
one integrated company. However, some additional rules are added in order to prevent misuse.
Because this misuse of power over the network and control the supply of electricity was the
main reason for setting up the rules for unbundling of the TSOs.

Subsequent to these national parties, the 2009 directive also referred to a new governance
structure by creating two European organisations in order to stimulate the creation of a
functioning IEM. One organisation is the Agency for the Cooperation of Energy Regulators
(ACER), for short the Agency, which has been established by the Regulation (EC) No 713/2009
on July 13, 2009. The same day the third [EM directive was adopted. The Agency has been
mentioned several times in the 2009 directive, for instance as the actor the national regulatory
authorities ought to cooperate with. By working closely together with the national regulators,
the Agency should promote regional cooperation which was a newly adopted theme in the 2009
directive as discussed before. The Agency should also assist the national regulatory authorities
with the monitoring of the TSOs.

Another EU party that has been brought up multiple times in the final directive is the European
network of transmission system operators for electricity (ENTSO-E) established in by the
Regulation (EC) No 714/2009, also from the 13th of July 2009. This organisation was created 29
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for EU level cooperation between all the TSOs within the geographical boundaries of the [EM.
This cooperation should promote cross-border trade and a secure and reliable interconnected
transmission network to eventually realize a successful IEM (ENTSO-E, 2015). This group was
already mentioned in the 2003 directive, however it was only one sentence which stated that
the Commission had the intention to create such a group for the above explained reasons.

Even though, these two EU actors were not directly established in the 2009 IEM directive,

they have been referred to several times and thus new actors were introduced in the directives.
The creation of these new actors may be the result of a policy learning process. When reviewing
the theoretical perspective, this change fits in the second type of policy-oriented learning.

By establishing these new actors, the mechanisms for a successful policy outcome are improved.
Because it should improve the regulatory system within all MSs, which is an important element
for a successful IEM. All new actors have the function to contribute to the liberalisation of the
European electricity market, therefore the policy goal is still the same after the policy changes.

When reviewing the introduction of new actors, it is also a chance to briefly touch upon the topic
of power, which is still an important element for policymaking. As the rules and mechanisms
increased throughout the directives, the responsibilities of the MSs also increased, because they
have to ensure that the rules in the directives are met. On the one hand, it can be claimed that
the MSs have received more responsibilities concerning the creation of the IEM. Even though,
sometimes this responsibility has been forwarded to new actors and individuals, yet in the end
the MSs are accountable. Whereas, the creation of the two EU organisations does not directly
result in more power or influence for the European Union on the subject of electricity and the
IEM. These organisations are merely there to help the national parties and stimulate them to
cooperate more. However, by making the rules more specific in each directive, the power of the
MSs has decreased somewhat. Because by doing so, the EU policymakers reduced the leeway
for MSs resulting in less flexibility and influence. Nevertheless, this small shift in power is still
within the level playing field created by the EU treaties when the principles of subsidiarity and
proportionality were stated.

5.4 Learning a Lot: New Goals, New Instruments

Some dissimilarities between the three directives are more substantial than the previously
discussed changes. For instance, the differences due to the introduction of completely new topics
or instruments with sometimes even contrasting policy goals. These major changes are able to
adjust the preferences of the policy core level of the belief system (Sabatier, 1998: 118-119). Due
to the level of change in the cases discussed in this subchapter, a lot of policy learning may be
detected. Therefore, policy-oriented learning type 3 is relevant here. Meaning that external factors
have caused a change in the policy core beliefs and in the secondary aspects of the belief system.
Starting with the topic of consumer protection, after which the renewable energy sources and
environmental protection are examined.

5.4.1. Consumer Protection

The topic of consumer protection has been subject to much change between the directives.
Figure 13 shows the number of times the term 'consumer protection' has been mentioned in
all three directives, proving this change.



Figure 13: Number of references of consumer protection
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Clearly, the term has been used more in 2003 compared to the first directive, but the number of
references of 'consumer protection' continued to increase substantially between the second and
third directive. Even though, the 1996 directive mentioned the customers and their protection
multiple times, it was not specifically expressed in separate articles. From the second directive
onwards, the subject of consumer protection entered the IEM legislation by introducing
consumer rights. Figure 14 shows this instrumental change.

Figure 14: Articles on consumer protection

Member States shall ensure that all household customers, ..., enjoy universal service, that is the right to

be supplied with electricity of a specified quality within their territory at reasonable, easily and clearly
comparable and transparent prices... Member States shall impose on distribution companies an obligation
to connect customers to their grid under terms, conditions and tariffs set in accordance with the procedure
laid down in Article 23(2).

Member States shall take appropriate measures to Addition to 2003: each Member State shall define
protect final customers, and shall in particular ensure the concept of vulnerable customers which may
that there are adequate safeguards to protect refer to energy poverty and, inter alia, to the
vulnerable customers, including measures to help prohibition of disconnection of electricity to
them avoid disconnection. In this context, Member  such customers in critical times. Member States
States may take measures to protect final customers shall ensure that rights and obligations linked
in remote areas. They shall ensure high levels of to vulnerable customers are applied.

consumer protection, particularly with respect to

transparency regarding contractual terms and

conditions, general information and dispute

settlement mechanisms. Member States shall
ensure that the eligible customer is in fact able

to switch to a new supplier.As regards at least
household customers, these measures shall include
those set out in Annex A.

Source: Directives 2003: art. 3.3 & 3.5; 2009 art. 3.3 & 3.7.

In other words, all consumers have the right to receive electricity from any supplier they choose
and the distribution companies delivering the electricity have to comply. In addition, the second
row also states that from the second directive onwards, in specific vulnerable costumers have to
be protected. In 2009 the MSs are obliged to define this concept in order to create clearer rules.
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Furthermore, in 2009 the directive continues to give rights to customers by introducing the
following:
" Member States shall ensure that all customers are entitled to have their electricity provided by a
supplier, subject to the supplier’s agreement, regardless of the Member State in which the supplier
is registered, as long as the supplier follows the applicable trading and balancing rules...”
(Commission, 2009: art 3.4).
Resulting in the fact that since the third directive, consumers also have the right to buy and
receive electricity from any supplier in any EU country. Specifically stating the non-discriminatory
manner in which this has to happen. The previous directive only stated that consumers were free
to choose their supplier, without specific rules.

Despite already being stated several times in the second directive, consumer protection only
became an official part of the directive’s scope in 2009. As only then the article concerning
the scope included this topic by stating:

'This Directive establishes common rules for the generation, transmission, distribution and

supply of electricity, together with consumer protection provisions, with a view to improving and

integrating competitive electricity markets in the Community. It lays down the rules relating to

the organisation and functioning of the electricity sector, open access to the market, the criteria

and procedures applicable to calls for tenders and the granting of authorisations and the

operation of systems. It also lays down universal service obligations and the rights of electricity

consumers and clarifies competition requirements.’ (Commission, 1996: art.1).
By specifically mentioning this topic in the scope as an addition to the rules for the creation
of the internal electricity market, it is clearly different from the overall policy goal of market
liberalisation. Otherwise there was no need to explicitly mention it. Customer protection is
not automatically a progression of the process of liberalisation, as is the case for unbundling
measures. Therefore, the introduction of this completely new topic is a substantial policy change.
This change may be characterised by the third type of policy-oriented learning which is only
possible in cases of large change, such as including completely new topics or actors. Referring
to learning through external factors. This change may well be connected with the fact that the
Committee of the Regions was able to state its opinion in the process of making this legislation.
This institution represents regional actors, thus actors closer to the consumers. They claimed
that I[EM legislation should centre around the consumer, clearly they have been rather successful.
Thus, the actors able to influence the policy changed which is also an external factor.

Nonetheless, it became clear that in a liberalised energy market consumers needed to be
protected from possible financial exploitation or undesired refusal of transporting electricity,
for instance to isolated locations which would be costly for system operators. Due to the level
and impact of this change it is most likely the result of learning through external factors.
However, these factors have indirectly resulted in changes in the belief systems of the
policymakers, making smaller changes such as type 1 and 2 also possible. For instance,

the changes between the second and third directive as shown in figure 14.

5.4.2. Renewable Energy Sources

The final topic that will be discussed in this chapter is the environmental element in the IEM,
including renewable energy and environmental protection. Even thought this topic is not directly
related to the creation of the IEM, it has been mentioned several times in the directives. It is an
important topic as it could directly and indirectly affect the outcomes the IEM policies. Both the
topics of energy and environment are part of the so called Energy Trilemma as established by the



World Energy Council. This trilemma states that the energy sector needs to consider the energy
security, energy equity and environmental sustainability all together in order to deal with the
challenges. Making energy policies interconnected with the environmental and sustainability
topics (World Energy Council, 2016: 5-23). Major influencers for the IEM policy could therefore
be EU's environmental and climate change policies, focussing on decarbonising the EU, which
could alter the electricity generation and consumption.

These environmental aspects have been included in several articles. One part of the article on
the Distribution System Operator mentioned the same sentence in all three directives, namely

'a Member state may require the distribution system operator, when dispatching generating installations,
to give priority to generating installations using RES or waste or producing combined heat and power'
(Commission, 19906: art. 11.3, 2003: art. 14.4, 2009: art. 25.4). On the one hand, this uniformity
is remarkable because this topic was already included in 1996 when renewable energy was less
known and consumed in the EU. Because the share of renewable energy consumption almost
doubling between 1999 to 2009 from 5,4% to 9% of the total energy consumption in EU-2714
(Eurostat, 2011). Despite the term 'renewable energy sources' already appearing in the first directive,
it was not defined until 2003. The directives of 2003 and 2009 defines it as: 'renewable non-fossil energy
sources (wind, solar, geothermal, wave, tidal, hydropower, biomass, landfill gas, sewage treatment plant
gas and biogases)' (Commission, 2003; 2009). On the other hand, the DSO article is interesting
because this part of the policy instrument and even the formulation have not changed at all over
the years. Even in 2009, when renewable energy received a larger awareness in politics and
society, it is still an 'option' to decide for by the DSO to give priority to electricity from RES.

This example could defend the fact that non-learning was apparent for the concept of renewable
energy in the IEM directives, as nothing changed in this article and the DSOs were not strictly
obligated to give priority to electricity from RES. However, throughout the directives renewable
energy have been included more and more in articles. Figure 15 shows the number of references
of this concept in all three directives.

Figure 15: Number of references of renewable energy
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14 eu27 referring to the EU with its 27 Member States, thus without Croatia who became a Member only since 2013.
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The substantial increase in references of the term renewable energy may signal policy learning
for the policymakers. However, firstly some other articles that show this change in more detail
will be discussed. Starting with the articles concerning the general rules for the sector, shown in
figure 16. The term 'environmental protection' has already been mentioned in the first directive.
However, this topic is becoming larger and more detailed in every succeeding directive. The
inclusion of renewable energy since the 2009 directive signals the fact that the policymakers
may have adjusted their policy preferences. Despite it being small additions in the articles, the
term environmental protection simply has been explained in more detail including the need

to use RES. However, the impact on the total directives are more substantial.

Figure 16: Articles on the general rules for the organization of the sector

Directive 1996 Directive 2003 Directive 2009

Having full regard to the relevant Having full regard to the relevant Having full regard to the relevant
provisions of the Treaty, in particular provisions of the Treaty, in particular provisions of the Treaty, in particular
Article 90, Member States may Article 86 thereof, Member States Article 86 thereof, Member States
impose on undertakings operating in may impose on undertakings may impose on undertakings
the electricity sector, in the general  operating in the electricity sector, operating in the electricity sector,
economic interest, public service in the general economic interest, in the general economic interest,
obligations which may relate to public service obligations which may public service obligations which may
security, including security of supply, relate to security, including security relate to security, including security
regularity, quality and price of of supply, regularity, quality and of supply, regularity, quality and
supplies and to environmental price of supplies and environmental price of supplies and environmental
protection. protection, including energy protection, including energy
efficiency and climate protection. efficiency, energy from renewable

sources and climate protection.

Source: Commission 1996: art. 3.2, 2003: art. 3.2, 2009: art. 3.2.

In addition, when going back to the rules for the generation of new electricity. One example of
the environmental aspect and the rules for tendering has already been mentioned on page 24
with figure 9. Showing that the second and third directive included environmental protection
and the promotion of infant electricity generation technologies, of which RES are options.
However, more changes for the tendering procedure appeared from 2003 to 2009 by the
increase of the number of criteria increased moderately over the years. In 2009 the criteria
included some emphasising other EU legislation on renewable energy and CO2 emissions.

At a superficial level these are incremental changes for the specific articles. However, when
reviewing the changes in the directive more general, they all reflect the need to address the
issue of climate change in the directives. The impact of the increased inclusion of the topics
of environmental protection and RES are more substantial, mainly because these topics do not
directly correspond to the process of market liberalisation. By adding these completely new
topics that should recalibrate the liberalisation goal, the third type of policy learning is most
likely here. This major change must have been caused by external factors that are able to
influence the policy core beliefs, instead of only policy learning caused by differences in

the secondary aspects of the belief system.

This shows that renewable energy has become more paramount for the policymakers. The fact
that RES are more and more included in the policies signals that the policymakers learned
from new knowledge through studies and/or other actors were starting to get involved in the



decision-making process, for instance the renewable energy industry. This suggests that the

EU is acknowledging the increased legitimacy of this industry and actors from this industry.

It also suggests that renewables are now considered a part of the solution for energy production,
delivery, and security in Europe. Therefore, a real change in the belief system is visible. Especially
considering the fact that the share of the Greens and the Greens & Regionalist political groups

in the European Parliament, being an important actor in the European decision-making process,
has relatively remained the same from the end of the 1980s to 2014, see figure 17. This indicates
that other EP parties also must have changed their preferences towards environmental protection
and increasing the share of renewables (Environmental Europe, 2014).

Figure 17: Overview composition EP

The composition of the European Parliament with regard to percental share of deputies for each political
group, 1974 to 2014. Left to right:

. Radical left CDI or TGI . CD / EPP left UEN

. Socialists . Non-Inscrits . Forza Europa . Far Right
. Green & Regionalists Liberals . Conservatists
. Greens Radical Alliance Euroceptics

Source: European Parliament (2015)

This suggested change in belief system op the EU policymakers for the IEM is most likely caused
by external factors, indicating policy-oriented learning type 3. Possible originators that resulted

in such a big shift in the belief system are certain events causing more media attention, better
understanding of climate change science, innovations in RES technology and other EU legislation.

Around 2007, when the policymaking process for the final directive commenced, climate change
started the be framed differently and received much more media attention. Figure 18 shows the
newspaper coverage of climate change or global warming, with which the promotion of renewable
energy is closely related. Consequently, the public became increasingly aware of climate change
which in turn resulted in more societal and political pressure for climate change adaptation
(Fiedler, 2015: 5-6).
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Figure 18: 2004-2016 World Newspaper Coverage of Climate Change or Global Warming
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Source: CIRES Center for Science and Technology Policy Research, University of Colorado Boulder,
http://sciencepolicy.colorado.edu/media_coverage

When only looking at the increased media attention, this policy change could be labelled as a
large leap theory or the punctuated equilibrium theory by Baumgarter and Jones (1991). They claim
that ‘once an idea gets attention it will expand rapidly and become unstoppable' (Cerna, 2013: 9). Only
sudden external events can create more attention for a certain topic or policy over the other. Such
an event creates a large leap or big step forward for that certain policy because the policy problem
is defined or framed differently. In this theory, the government is thought to have monopoly in
the decision- and policymaking process (Stachowiak, 2009: 4). However, for the process in the
EU and for the IEM this is not the case, as also other parties such as the industry, scientists and
sometimes even public parties are included in the policymaking process, referring to EU's multi-
level governance system. Making such events and increased attention in media merely a part of the
reasons why the policy changes. One of the premises for policy learning by Sabatier was also that
external factors would just be sub factors for policy learning, as the learning would mostly be
affected by the interaction between the actors involved which could change the belief system of
other coalitions (Sabatier, 1988: 130).

Other originators of the change in belief systems of the policymakers which influenced the
increased inclusion of RES in the final two directives, is the newly acquired knowledge and
innovation in technology focussing on renewables. Making the large leap theory less probable
here. The technology concerning RES has increased much over the years. The International
Energy Agency (IEA) distinguished three generations of renewable energy technologies.

The first includes hydropower and biomass and have basically already reached their full capacity.
The second generation are the technologies currently used, such as solar and wind power. These
are also being developed into more efficient sources, namely by increasing the amount of
electricity a single source is able to attract. Even better and more efficient technologies are being
developed which are part of the third generation, such as integrated bio-energy systems and



ocean energy (IEA, 2006: 16-19). The innovation in technologies will continue in the future.
Solar and wind power will become bigger and smarter and new materials in the energy sector
will make big improvements for instance by providing new coatings for solar panels and hybrid
systems (DNV, 2016: 2-16). However, the velocity depends on the investment climate and the
amount of money spend on Research and Development (R&D). All MSs have to spend a
reasonable percentages of their GDP on R&D for RES and climate change adaption.

This innovation in renewable energy technology in turn resulted in the option of more
decentralised electricity generation. In specific, the prices for solar panels decreased drastically
over the years (The Guardian, 2016). In combination with the consumers' desire of being
independent from large energy companies and the wish to use green electricity, decentralised
generation expanded. For instance farmers installing wind turbines on their farmland, individuals
buying solar panels for their roofs or villages collectively investing in RES for own use. However,
this decentralised generation of electricity brings some challenges. Before, all the electricity came
from large energy companies who were directly connected to the grid. These new, small, electricity
producers also need to be connected to the grid to be able to transport excess electricity to the
market. This demands that the transmission and distribution networks and grids need to be
modernised.

A final factor that might have influenced the IEM directives have to do with other EU legislation.
A few months before the adoption of the 2009 IEM directive, the Renewable Energy Directive
(2009/28/EC) 1> was adopted in April 2009. This legislation set the rules for the production
and promotion of renewable energy and set a target of 20% renewables from the total energy
consumption for 2020. The policymaking processes for this directives and the IEM directive
occurred simultaneously. So, the knowledge generated in the other policy subsystem could have
influenced the third IEM directive which could explains the introduction of renewable energy
and more explicit environmental protection in several articles. Meaning that the policymakers
for the IEM have learned about this topic from the other policy subsystem which resulted in
changes in their belief system and policy preferences towards more sustainable policy instruments.
Learning from the interaction in other policy subsystems is also an external factor.

In the end, a policy learning process for the inclusion of RES and more environmental protection
can be detected. It is clear that external factors, such as new studies which caused more media
attention, or technological innovations, resulted in new knowledge for the policymakers which
may well have affected their policy core beliefs. The type of policy-oriented learning may be
different for the specific article in which these topics are mentioned. For some articles that were
discussed it was only a small addition by simply adding the terms environmental protection or
renewable energy source. However, in general these inclusions greatly affect the outset of the
directives and will recalibrate the liberalisation goal of the internal electricity market. In order

to also make this market sustainable and able to adapt to future market changes.

The topics of environmental protection and RES have also been important in EU legislation

following the final IEM directive, and will also be crucial for upcoming policies. However, several
challenges for the IEM and RES are predicted. The increasing generation of electricity from RES

demands a change in infrastructure, as the supply of electricity from RES varies constantly due

to its dependence on the weather conditions. But, the electricity grids are bound to a minimum

and maximum amount of electricity, in order to have a reliable network. With conventional energy

sources, control over supply was more accessible (Buchan, 2012: 24). In addition, the increase 37

15 Directive 2009/28/EC can be found here: http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32009L0028
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in decentralised electricity generation asks for modifications to the grids as the consumers are
now also producers and need to be able to transfer electricity back to the market.

These challenges were also expressed by Cafiete (European Energy Commissioners) in his 2016
speech at the Florence Forum. 'We have been unable to adapt our market framework quickly enough
to the challenges that decarbonisation, and in particular the massive roll-out of variable renewable
generation, have brought along' (Commission, 2016). Therefore, adapting the IEM to increasing
generation of renewable electricity should be a fundamental component of a possible new
policymaking process to renew the IEM directives. Also with the current Energy Union, the EU
wishes to integrate Energy and Climate policies and the IEM is an important aspect that should
facilitate an energy transition to renewable energy.

5.5. Conclusion

The analysis shows that the changed directives cannot be viewed as part of a policy learning
process in general. Specific articles have shown no change or merely an incremental adjustment,
claiming non-learning has been present there. Whereas other articles showed bigger change
in the policy by making substantial adjustments to the instruments or by introducing newly
established actors. These change comply with either the first or second type of policy-oriented
learning. Thus, learning about the secondary aspects of the belief system and the causal
relationships internal to the belief system. However, for these two types of policy-oriented
learning and non-learning, the policy goal remained the same. Therefore, these changes are
defined as learning a little. Through the instrumental learning that has taken place, the
policymakers tried to better understand the policy problem in order to further the policy goal.

The differences between the directives that show more significant policy change can be
characterised by policy-oriented learning type 3. They are more significant because these are
newly introduced topics that do not automatically fit in with the goal of liberalisation. The third
type is chosen here, because in general these are rather substantial changes and contained
completely new elements that could not have been established by reviewing and evaluating the
previous policies. The introduction of these elements show that the policymakers truly adjusted
their beliefs in order to compete with new challenges. Therefore, only these additions can be
reviewed as a lot of policy learning.

To conclude, the analysis has explained which aspects can be defined as policy learning or
as non-learning. Some types of policy learning can clearly be detected in the three directives.
In the end it has also stated some of the future challenges for the IEM by focussing on the
environmental and sustainable aspect of the electricity market. However, now that a process
of policy learning has been detected in the IEM policies concerning RES, this process may
well continue and benefit future policies on the IEM or RES to overcome these challenges.



6. Conclusion

6.1. Main findings

Through extracting the theories and thoughts on policy learning in policymaking from the

main literature (Sabatier: 1988; 1998 & Rietig: 2013), specific types of policy-oriented learning
have been constructed in order to make a clear analysis and get trustworthy research outcomes.
These types have distinctive criteria to help to detect policy learning in the three directives on the
common rules of the IEM. These three types can be summarized as follows: a policy change can
be defined as policy-oriented learning when the change adjusts the secondary aspects of the belief system
(type 1) and the causal relationships within the three levels of the belief system (type 2) or when external
factors have influenced the belief system (3). See figure 5 on page 20 for the exact definitions of
these types. When one of these changes is detected it can be characterized as policy learning,
because this change is a clear indication that policy learning might have commenced.

On the contrary, this thesis has also identified criteria for non-learning. Meaning that the
policymakers consciously or unconsciously decided not to address the policy problem of the IEM
differently which prevented them from entering a policy learning process. Cases without visible
policy change or merely incremental change such as small changes in language are defined as
non-learning in this thesis.

The research is executed with the use of qualitative literature content analysis which helps to
analyze the three directives in order to see the changes or uniformities. This has resulted in
several detections of a policy learning process within the differences and similarities between
the directives.

Starting with the cases displaying either policy-oriented learning types 1 or 2, signifying learning
about the secondary aspects or the causal relationships within the belief systems. Some articles
showed instrumental changes in existing policy measures, such as the changed rules for the
tendering procedure from 1996 to 2003. These rules from the first directive were repealed in the
succeeding one. Also additional tasks for existing actors can be characterised as policy learning
type 2, which has been the case for the tasks created for the transmission and distribution system
operators in the second and third directive. Many more policy changes occurred in the rules
concerning unbundling in which a policy learning process has been detected for both the TSO
and DSO. Through unbundling, the policymakers wish to separate the companies' functions of
having control on the transport networks and generating or supplying electricity at the same
time. The final examples of policy learning that has been defined as the second type, are the new
actors that have been created throughout the three directives. The national regulatory authorities,
the ISO and the ITO for the national level and the Agency and the ENTSO-E for the European
level.

The reason for defining these changes and learning processes as 'learning a little' is because
these adjustments, even though rather substantial, still comply with the goal of the IEM policy,
namely market liberalisation. The changes are simply improvements of the existing policy
instruments in order to effectively achieve the functioning IEM, no major change in the belief
systems was necessary.

On the other hand, also a few policy changes that do not directly correspond to the goal of
market liberalisation have been identified. These changes have therefore been characterised as
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a lot of policy learning. The newly introduced topics that are defined as policy-oriented learning
type 3 are consumer protection and the highly increased mentioning of RES. Consumer protection
entered the IEM policy in 2003, however only becoming a legitimate part of the scope of the
directive in 2009. Nonetheless, due to external factors, for instance new actors entering the
policymaking process, the policymakers realized that the customers had to have some sort of
protection against the open market for electricity. Additionally, the policymakers also adjusted
their policy beliefs concerning RES and environmental protection in the IEM. RES have been
mentioned more frequently in the second and especially in the third directive, when it was also
added to several articles. In articles concerning the generation of new electricity and the general
rules for the organisation of the sector. This suggests that the EU is acknowledging the increased
legitimacy of this industry and actors from this industry. It also suggests that renewables are now
considered a part of the solution for energy production, delivery, and security in Europe.

However, not all cases could have been characterised with a degree of policy learning. Several
articles have shown the existence of non-learning in the policymaking of the IEM. Non-learning
has been detected in cases where the policy or policy instruments did not change at all, or when
it only changed slightly in an incremental manner. For instance merely changes in language as
was the case in the articles on the designation of the TSO and DSO.

In the end, the results of this research show that in specific articles some degree of policy
learning can be detected. The most policy changes that occurred fall in the category of learning a
little, reflecting policy-oriented learning type 1 or 2. Suggesting that the main goal is still market
liberalisation. However, due to the detected learning types 3, this goal has been recalibrated
toward a liberalised electricity market that is also fair and sustainable. Nonetheless, this research
claims the EU policymakers are able to initiate a policy learning process as they have done so in
several parts in the IEM policies. The current IEM still has several challenges to deal with and
policies will be more successful when policy learning is happening, this research may be very
useful for the future IEM policies, other research and policymakers.

6.2. Limitations of the Research

The main limitation of this research is the fact that the theory of policy learning also focuses
on cognitive aspects. Because policy learning is truly happening when the policymakers actively
make the decision to address the policy problem differently as a result of changed beliefs.
However, these cognitive changes are difficult to examine without interviewing all relevant
policymakers throughout the years. But, even then the policy outcome would not be definite
because of restrictions and barriers connected to this method of research. For instance, the
policymakers cannot clearly remember their exact thoughts on the change or they try to give
the answer they feel the researcher wishes to hear. In addition, it would be very challenging to
get in contact with all the relevant policymakers and that they are also willing to take part in
such a project.

Therefore, this research has tried to give a clear description of what policy learning, and in
specific policy-oriented learning, is and how it may be detected in the directives. In order to
validate and strengthen the outcomes of the research. Nonetheless, when this research states
policy-oriented learning was likely the case, it can never be claimed for sure.

Additionally, the analysis started by trying to identify policy change. Because policy change is able
to indicate that policy learning has occurred. However, policy learning is also possible when the



policy remained the same. Without policy change, some policymakers could still have actively
changed their preferences and strived for other policies, but for instance a bargaining process
may have ended up in an unchanged policy (Eising, 2002: 91). Yet again, because these cognitive
adjustments are not easy to identity, policy change has been used as an indicator for a possible
policy learning process.

6.3. Outlook to further research

As also mentioned in the introduction several steps have been constructed by academics in order
to research policy learning. The first step was to make a clear distinction between the types of
policy learning. This has been done in chapter three writing about the theoretical framework and
chapter 5.1 which states the distinctive types of policy-oriented learning this research uses. The
next step was to point out what is learned by the policymakers. This research has also focused on
this step, it mainly tried to detect a policy learning process within the changed policy instruments
for the creation of the IEM.

However, when the change is known, the next step is to establish how the actors involved have
learned, for instance through learning by doing, thus experience. Or through additional studies
by for example research from think tanks or interest groups, thus learning by knowledge.
Another option would be through primarily external factors, such as an economic shift or a
natural disaster (Rietig, 2013). The final step, is to research what the role of this learning was for
the policy change and possibly also for the innovation in the public sector (Kemp & Weehuizen,
2005: 16-18). These two final steps have not been discussed in this thesis.

Therefore, further research could focus on these steps in order to be more certain an actual
policy learning process has been taken place. But also to understand how the actors have learned.
When doing this, it would be very useful to define all the actors in the policy subsystem for the
IEM and clarify the network structure. When this is known, the research can show if and how
the beliefs of certain actors within the policy subsystem might have changed or which group of
actors might have prevented the IEM directives to change more drastically. For instance, large
national energy companies, the incumbent actors, might lobby hard against more liberalisation
and more influence of renewable energy as this will change their position in the market. Such
research on the IEM and policy learning would be interesting and could shed new light onto the
ability of policymakers to learn and could detect possible barriers which result in non-learning.
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8. Appendix
8.1. Designed Nodes in

Nvivo 11

Figure 19: Designed nodes in Nvivo 11
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8.2. Excel Sheet for Analysis of the Directives on the IEM

Figure 20: Excel Sheet for Analysis of the Directives on the IEM
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2003 2009

This Directive establishes commen rules for the generation,
transmission, distribution and supply of electricity, together with
consumer protection provisions, with a view to improving and
integrating competitive electricity markets in the Community. it
lays down the rules relating to the organisation and functioning of
the electricity sector, open access to the market, the criteria and

This Directive establishes commaon rules for the generation,
i and supply of electricity. It lays down

This Directive establishes common rules for the generation, tr

and distribution of electricity. it lays down the rules relating to the
| organization and functioning of the electricity sector, access to the market,
\the criteria and procedures applicable to calls for tender and the granting of

authorizations and the operation of systems.

1936
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Member States shall ensure, on the basis of their institutional
organization and with due regard for the principle of subsidiarity, that,
without prejudice to paragraph 2, electricity undertakings are
(eperated in accordance with the principbes of this Directive, with a
(wview 1o achieving a competitive market in electricity, and shall not
(diseriminate between these undertakings as regards either rights or
obligations. The two approaches to system access referred toin
Articles 17 and 18 must lead to equivalent economic results and
(hence to a directly comparable level of opening-up of markets and to
a directly comparable degree of access to slectricity markets.

'Hawing full regard ta the relevant provisions of the Treaty, in

| particular Articla 00, Mamber States may impose on undertakings
operating in the electricity sector, in the general economic interest,

| public service obligations which may relate to security, inchuding
(security of supply, regularity, guality and price of supplies and to
‘environmental protection. Such obligations must be clearly defined,
| transparent, non-discriminatory and verifiable; they, and any revision
[thereof, shall be published and notified to the Commission by
Member States without delay. As a means of carrying out the

|abor d public service obij Member States which so
wish may introduce the implementation of long-term planning.

procedures applicable to calls for tenders and the granting of
authaorisations and the operation of systems. It also lays down
universal service obligations and the rights of electricity
consumers and clarifies competition requirements.

s
the rules relating to the organisation and functioning of the
alectricity sector, access to the market, the criteria and
procedures applicable to calls for tenders and the granting of
authorisations and the operation of systems.

2003 2009
CHAPTERII
General rules for the organization of the sector
Article 3

2e and

hember States shall ensure, on the basis of their institutional organisation and with due regard to the principle of subsidiarity, that, without prejudice to
paragraph 2, electricity undertakings are operated in accordance with the principles of this Directive with a view to achieving a competitive, secure and
environmentally sustainable market in electricity, and shall not discriminate between these undertakings as regards either rights or obligations,

Having full regard 1o the relevant provisions of the Treaty, in particular Article B6 thereof, Member States may impose on undertakings operating in the
electricity sector, In the general economic interest, public service obligations which may relate to security, including security of supply, regularity, quality
and price of supplies and environmental protection, including encrgy efficiency and dimate protection. Such cbligations shall be clearly defined,
transparent, non discriminatory, verifizble and shall guarantee equality of access for EU electricity companies te national consumers. In relation to
security of supply, energy efficiency/demand-side management and for the fulfilment of environmental goals, os referred to in this paragraph, Member
States may introduce the implementation of long term planning, taking into account the possibility of third parties seeking access to the system.



Nember States may decide not to apply the provisions of Articles 5,6,
117,18 and 21 insofar as the application of these provisions would
obstruct the performance, in law or in fact, of the obligations
imposed on electricity undertokings in the general economic interest
and insofar as the development of trade would not be affected to
Isuch an extent as would be contrary to the interests of the
Community. The interests of the Community include, inter alia,
(competition with regard to eligible customers in accordance with this
| Directive and Article 30 of the Treaty.
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Member States shall ensure that all heusehold customers, and, where
Member States deem it appropriate, small enterprises, (namely enterprises

with fewer than 50 accupied persons and an annual turnaver or balance sheet

not exceeding EUR 10 million), enjoy universal service, that is the right 1o be
supplied with electricity of a specified quality within their territony at
reasonable, easily and clearly comparahble and transparent prices. To ensure
the provision of universal sendce, Member States may appoint a supplier of
last resort. Member States shall impose on distribution companies an
obligation to connect customers to their grid under terms, conditions and

Member States shall ensure that all household customers, and, where
Member States deem it appropriate, small enterprises (namely
enterprises with fewer than 50 cccupied persons and an annual turmover
or balance sheet not exceeding EUR 10 million), enjoy universal senvice,
that s the right to be supplied with electricity of a specified guality
within thelr territory at reasonable, easily and clearly comparable,
Transp: tand non-discrimi ¥ prices, To ensure the provision of
universal service, Member States may appoint a supplier of last resort.
Member States shall impose on distribution companies an obligation to
connect customers to their netwerk under termss, conditions and tariffs

tariffs set in accordance with the procedure laid down in Article 23{2). Nothing set in accordance with the procedure laid down in Article 37(6). Nothing

in this Directive shall prevent Member States from strengthening the market
position of the domestic, small and medium-sized consumers by promoting
the possibilities of voluntary aggregation of representation for this class of
o The first sub;
nen-discriminatory way and shall not impede the opening of the market
provided for in Article 21.

When financial compensation, other forms of compensation and exclusive
rights which a Member State grants for the fulfilment of the chligations set
out in paragraphs 2 and 3 are provided, this shall be done ina non-
discriminatary and transparent way.

Mermber States shall take appropriate measures to protect final customers,
and shall in particular ensure that there are adequate safeguards to protect
wulnerable customers, including measures te help them avoid disconnection.

In this context, Member States may take measures to protect final customers

in remote areas. They shall ensure high levels of consumer protection,
particularly with respect to transparency regarding contractual terms and

conditions, general informaticn and dispute settlement mechanisms. Member
States shall ensure that the eligible customer is in fact able to switch to a new

supplier. As regards at least household custamers, these measures shall
include those set out in Annex A.

Wember States shall ensure that electricity suppliers specify in or with the bills

and in prometional materials made available to final customers: {a) the

contribution of each energy source to the overall fuel mix of the supplier over

the preceding year; {b) ot least the reference to exdsting reference sources,
such as web-poges, where i
of at least emissions of CO2 and the radioactive waste resulting from the

fi tion on the envire

electricity produced by the overall fuel mix of the supplier over the preceding

year is publicly available...

graph shall be implemented in a transparent and

| impact, in terms

in this Directive shall prevent Member States from strengthening the

market positicn of the household, small and medivm-sized consumers by
s :

promoting the p of voluntary aggregation of rep

far that class of consumers.The first subparagraph shall be impk i
in a transparent and non-discriminatory way and shall not impade the
opening af the market provided for in Article 33 o

Member States shall ensure that all customers are entitled to have their
ebectricity provided by & supplier, subject to the supplier's agresment,
regardless of the Member State in which the supplier is registered, as
long as the supplier follows the applicable trading and balancing rules, In
this regard, Member States shall take all measures necessary to ensure
that administrative procedures do not discriminate against supply

5. Member States shall ensure that:{a) where a customer, while
respecting contractual conditions, wishes to changs supplier, the change
ie effected by the operator(s] concerned within three weeks: and; (b)
customers are entitled to recelve all relevant consumption data.
hember States shall ensure that the rights referred ta In points {a) and
(b} are granted to customers in @ non-discriminatoery manner as regards
cost, effort or time.

Where financial compensation, other ferms of compensation and
exclusive rights which 2 Member State grants for the fulfilment of the
obligations set cut in paragraphs 2 and 3 are provided, this shall be done
in a non-discriminatory and transparent way.

Member States shall implement appropriate measures to achieve the objectives of sodial and economic cohesion, environmental protection, which may

include energy efficiency/d d-sid

it and means to combat climate change, and security of supply. Such measures may

include, in particular, the provision of adequate economic incentives, using, where appropriate, all existing national and Cernmunity tools, for the

maintenance and constructien of the necessary network infrastructure, including interconnection capaaty. Till point @

IMember States shall take appropriate measwres to protect final
customers, and shall, in particular, ensure that there are adequate
fi s to protect vul bl

Member State shall define the concept of vulnerable customers which

customers. In this contest, each

may refer to energy poverty and, inter alia, to the prohibition of
disconnection of electricity to such customers in critical times. Member
States shall ensure that rights and obligations linked to vulnerabla
custamers are applied. In particular, they shall take measures to protect
final customers in remote areas. They shall ensure high levels of
consumer protection....

Aaticle 4
Maonitoring of security of supply

Member States shall ensure the monitoring of security of supply issues_ (...} This monitaring shall, in particular, cover the supply/demand balance on the

national market, the level of expected future d d and d ac

capacity being planned or under construction, and the quality and level

of maintenance of the networks, as well a5 measuras to cover peak demand and to deal with shortfalls of one or more suppliers. The competent
suthorities shall publish every two years, by 31 July at the latest, & report outlining the findings resulting from the menitoring of these issues, as
weell a5 any measures taken of envisaged 1o address them and shall forward this report to the Caommission forthwith.

Article 5
Technical rules

Mermnber States shall ensure that technical safety criteria are defined and that

technical rules establishing the minimum technical design and operational
requiremants for the connection to the system of gensrating installations,
distribution systems, directly connected consumers’ equipment,

intercannectar circuits and direct lines are developed and made public. These

technical rules shall ensure the interaperability of systems and shall be

objective and nen discriminatary. They shall be notified ta the Commission in
accordance with Article & of Directive 98/34/EC of the European Parliament

and of the Cowncil of 22 June 1998 laying down a procedure for the provision
of information in the field of technical standards and regulations and of rules

on Information Society Senvices (1)

The regulatory authorities where Member States have so provided or
Member States shall ensure that technical safety criteria are defined and
that technical rules establishing the minimum technical design and
operational requirements for the connection to the system of generating
installations, distribution systems, directly connected consumers'
equipment, interconnector circuits and direct lines are developed and
made public. Those technical rules shall ensure the interoperability of
systems and shall be chjective and non-discriminatory. The Agency may
make appropri dations towards achieving compatibility
of those rules, where appropriate. Those rules shall be notified to the
Commission in accordance with Article 8 of Directive 98/34/EC of the
Eurgpaan Parliament and of the Council of 22 lune 1998 laying down a
procedure for the provision of information in the field of technical
standards and regulations and of rules on Information Society sendices




Article &
_ Promotion of regional cooperation
Member States as well as the regulatory authorities shall cooperate with
each other for the purpose of integrating their national markets at one
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ar more regional levels, as a first step towards the creation of a fully
liberalised internal market,

The Agency shall cooperate with national regulatory authorities and
transmission system operators to ensure the compatibility of regulatory
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1996

| Article 4

For the construction of new generating capacity, Member
| States may choose between an authorization procedure
\and/ar a tendering procedure.

Article 5

frameworks between the regions with the aim of creating a competitive
internal market in electricity.

Where vertically integrated transmission system operators participate in
@ joint undertaking established for implementing such cooperation, the
joint undertaking shall establish and implement a compliance
programme which sets out the measures to be taken to ensure that
discriminatory and anticampetitive conduct is excluded, That
compliance programme shall set out the specific obligations of
employees to meet the objective of excluding discriminatory and
anticompetitive conduct. It shall be subject to the approval of the
Agency, Compli with the prog; shall be independently
maonitored by the compliance officers of the vertically integrated
Transmission System operators.

2003 2009
CHAPTER Ill
Generation
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Authorisation procedure for new capacity
Article & Article 7

Where they opt for the authorization procedure, Member States shall lay down the criteria for the grant of authorizations for the construction of generating capacity in their territory.
And that the criteria should be made _public. When there is a refusal, full disclosure of grounds for refusal shall be given to the appli_cant.

P
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Article 6
Where they opt far the tendering procedure, Member
States (...) shall draw up an inventory of new means of
production
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The transmission systermn operator or any other competent
authority designated by the Member State concerned shall
draw up and publish under State supervision , at least every
two years, a regular estimate of the generating and
transmissian capacity which is likely to be connected ta the
system, of the need for interconnectors with other systems,
of potential transmission capacity and of the demand for
(electriciry.

the contribution of the generaling capacity to meeting the
overall Community target of at least a 20 % share of energy
fram renewable sources in the Community’s gross final
consumption of energy in 2020 referred to in Article 3(1) of
| Directive 2009/2B/EC of the European Parliament and of
the Council of 23 April 2009 on the promotion of the use of
energy from renewable sources
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Member States shall ensure that authorisation procedures for small and/or distributed generation take into account their

limited size and potential impact.

Member States may set guidelines for that specific
guthorisation procedure. Mational regulatory authorities or
other competent national authorities including planning
‘authorities shall review those guidelines and may
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|recommend amendments thereto.

Where Member States have established particular land use
‘permit procedures applying to major new infrastructure
projects in generation capacity, Member States shall, where
appropriate, include the construction of new generation
capacity within the scope of those procedures and shall
implement them in a nondiscriminatory manner and within
\an appropriate time-frame.
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Tendering for new capacity
Article 7 Article 8
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Member States shall ensure the possibility, in the interests of security of supply, of providing for new capacity or energy
efficiency/d es through a tendering procedure ar any procedure equivalent in terms of
transparency and non-discrimination, on the basis of published criteria. These procedures can, however, only be launched
if on the hasis of the authorisation procedure the generating capacity being built or the energy efficiency/demand-side
management measures being taken are not sufficient to ensure security of supply.

d-side n ent

Member States may ensure the possibility, in the interests of environmental protection and the premotion of infant new
technologies, of tendering for new capacity on the basis of published criteria. This tender may relate to new capacity or
energy efficiency/demand-side management measures. A tendering procedure can, however, only be launched if on the

basis of the authorisation procedure the generating capacity being built or the measures being taken are not sufficient to

achieve these objectives.
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Details of the tendering procedure for means of production shall be published in the Official lournal of the European Communities at least six months prior to the closing date for

tenders,
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DR R AR R REEEEEEE | |n invitations to tender for the requisite

generating capacity, consideration must also be given to electricity supply offers

with |long-term guarantees from existing generating units, provided that additional requirements can be met in this way.

'WMember States shall designate an authority or a public body or a private body independent of electricity generation, transmission and distribution activities to be responsible for the

arganization, monitoring and control of the tendering procedure. This autherity or body shall rake all
tenders.

:However, it must be possible for autoproducers and

independent producers to obtain authorization, on the basis

of objective, transparent and non-discriminatory criteria as | <<<<dd i L LLLC L LLLLLLTLEL
laid down in Articles 4 and 5, in Member States which have

|opted for the tendering procedure .

necessary steps to ensure confidentiality of the information contained in the

L ead et L LTI

1996 2003 2009
CHAPTER IV/ V (in 2009)
TRANSMISSION SYSTEM OPERATION
| Article 7 Article 8 |
B A R B A SRR R R Designation of Transmission Systam Operators

| Member States shall designate or shall require undertakings which own transmission systems to designate (,..) a systam
P to be res; ble for oparating, ensuring the malntenance of, and, if necessary, developing the transmission
system iri a given area and its interconnecters with other systems, in order to guarantee security of supply.

M55 shall ansure that technical rules establishing the
(minimum technical design and operational
requirements for the connection to the system of

PR Y G . “edddad <L s <<
|menerating installations, distribution systems, directly
(connected consumers’ equipment, interconnector
circuits and direct lines are develooed ond published.

Tasks of System
-

| The system operator shall be responsible for managing
energy flows on the system, taking into account Each transmission system operator shall be responsible for: {a)

exchanges with other interconnected systems. To that  ensuring the long-term ability of the system to meet reasonable
ond, the system operator shall be r it d ds for the transmission of electricity; (b} contributing ta
|ensuring a securs, reliable and efficient electricity security of supply through adequate transmission capacity and

for

| systemn and, in that context, for ensuring the availability system reliability; {c} managing energy flows on the system, taking
|of all necessary andillary services.The system operator | inte account exchanges with other mterconnected systems. To
shall provide to the operator of any other systern with  that end, the transmission system operator shall be responsible for|

Each transmission system operator shall be responsible for: (a) ensuring the long-term ability of the
system ta meet ble ds for the t ission of electricity, operating, maintaining and

‘developing under econamic conditions secure, reliable and efficient transmission systems with due

regard to the envircnment; (b} ensuring adeguate means to meet service abligations; (c)
contributing to securty of supply through adequate transmission capacity and system reliability;(d)
managing electricity flows on the system, taking into account exchanges with other interconnected

|systems. To that end, the transmission system operator shall be responsible for ensuring a secure,

reliable and efficient electricity systern and, in that context, for ensuring the availability of all
mecessary ancillary services, including those provided by demand response, insofar as such

(which its systern is interconnected sufficient ensuring a secure, reliable and efficient electricity system and, in
(information to ensure the secure and efficient that context, for ensuring the availability of all necessary ancillary |
operation, caordinated development and services insofar as this avallability is independent from any other
interoperability of the interconnected system . The transmission system with which its system is interconnected; (d)

system operator shall not discriminate between system providing to the operator of any other system with which irs
users or classes of system users, particularly in favour  system is interconnected sufficient information ta ensure the

ilability is independent from any other transmission system with which its system is
interecnnected; (e) providing to the operator of any other system with which Its system Is
intercennected sufficient information ta ensure the secure and efficient operation, coordinated
development and In v of the Interconnected system;(f) ensurng non-diserimination as
between system users or classes of system users, particularly in favour of its related undertakings;
(g} providing system users with the information they need for efficient access to the system; and (h}

(collecting congestion reats and payments under the intertransmission system operator

(of its subsidiarias or sharehokders, Unless the secure and efficient operation, (g) ensuring non-discrimination as
transmission system is already independent from between system wsers or classes of system users, particularly in
generation and distribution activities, the system favour of its related undertakings; coordinated devel and
operator shall be independent at least in inter hility of the interco d system; providing system

management terms from other activities not relating  users with the information they need for efficient access to the

|to the transmission system. system.
Articla @ Article 12

Without prejudice to Articie 18 or any other legal duty to disciose

information, the transmission system operator shall presenve the

confidentiality of commercially sensitive information obtainad in

the course of carrying out its business. Information disclosed
The transmission system operator must presenve the regarding its own activities, which may be commercially
confidentiality of commercially sensitive information  advantageous, shall be made availabie in & non-discriminatory
obtained in the coursa of carnying out its business. Manner.
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D ion meck in i with Article 13 of Regulation (EC} No 714/2009, granting

(@nd managing third-party access and giving reasoned explanations when it denies such access,

which shall be monitared by the national regulatory authorities; in carrying out their tasks under this
Aurticle transmission system operators shall primarily facilitate market integration.
Article 12

:l:urt'lcle g

M5s shall ensure that from 3 March 2012: 5. (o) each undertaking which owns a transmission system
@cts a3 o transmission system operator; (b) the same person or persens are entitled neither: (i)

|directly or indirectly to exercise control over an undertaking performing any of the functions of
(generation or supply, and directly or indirectly to exercise control ar exercise any right over a
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transmission system cperator o over a fransmission system; nor (il) directly or indirectly to exercise
control over a fransmission system operator or over a transmission system, and directly or
indirectly ta ise control or ise any right over an undertaking performing any of the
functions of generation or supply; {c} the same person or persens are not entitled 1o appoint
members of the supervisory board, the administrative board or bodies legally representing the
undertaking, of a transmission system operator or a ransmission system, and directly or indirectly
to exarcise control or exercise any right over an undertaking performing any of the functions of
generation or supply; and {d) the same person is not entitled to be a member of the supervisory
board, the administrative board or bodies legally representing the undertaking, of both an
undertaking performing any of the functions of generation or supply and a transmizsion system

|operator or a transmission system.

The rights referred to in points (b} and {c} of paragraph 1 shall include, in particular: (a) the power ta

exercise voting rights; {b) the power to appoint members of the supervisory board, the

|administrative board or bodies legally representing the undertaking; or (<} the holding of a majority

A-4

share.



| The regulatory authority shall adopt & draft decision on
the certification of 2 transmission system operator
within four months from the date of notification by the
transmission system operator. It shall refuse the
(certification if it has not been demonstrated:
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[For the purpose of paragraph 1(b), the notion undertaking perfarming any of the functions of

generation or supply’ shall include *‘undertaking performing any of the functions of production and
supply’ within the meaning of Directive 2009/73/EC of the European Parliament and of the Council
of 13 July 2009 1}, 14.8.2009

cancerning comman rules for the internal market in natural gas

{ antd he terms 't ission systern tor' and ‘tr ission system’ shall include "transmission
system operator’ and 'transmission system” within the meaning of that Dirsctive,

Mamber States may allow for derogations from peints (b} and (c} of paragraph 1 until 2 March 2013,
provided that transmission system operaters are not part of a vertically integrated undertaking.

The abligation set out in paragraph 1(a} shall be deemead to be fulfilled in a siruation where two or

more

ings which own tri ission systems hawve created a joint venture which acts as a
transmission system cperator in two or more Member States for the transmission systems
concerned. No other undartaking may be part of the joint venture, unless it has been approved

q d

wnder Article 13 as an ind dent system ap arasan indep : issian operator for

(the purposes of Chapter V.

Far the implementation of this Anticle, where the person referred to in points (b}, (c] and {d) of
paragraph 1 is the Member State or another public body, two separate public bodies exercising
control over a transmission system operator or over a transmission system on the cne hand, and
wover an undertaking performing any of the functions of generation or supply on the other, shall be

|deemed not to be the same person or persons

Member States shall ensure that neither tally sensitive inf: referred to in Article 16
held by a transmission system operator which was part of a vertically integrated undertaking, nor

‘the staff of such a transmission system operator, is transferred to undertokings performing any of
‘the functions of generation and supply.

Where an 3 September 2009, the transmission system helangs to a vertically integrated undertaking
a Member State may decide not to apply paragraph 1. in such case, the Member State concerned
shall either: (a) designate an independent system operator in accordance with Article 13; or (b)
camply with the provisions of Chapter V.

Where, on 3 September 2000, the transmission systerm belongs to a vertically integrated undertaking

(and there are arrangements in place which guarantee more effective independence of the

transmission system operator than the provisions of Chapter V, a Member State may decide not to
apply paragraph 1.

Before an undertaking is approved and desi d &s a For the of i 1{b), the
motion ‘undertaking performing any of the functions of generation or supply” shall include

‘undertaking performing any of the functions of production and supply” within the meaning of
Diractive 2009/ 73/EC of the European Parliament and of the Council of 13 July 2009 transmission
system oparator under paragraph 9 of this Article, it shall be certified according to the pracedures
laid down in Article 10{4), (S} and {6} of this Directive and in Article 3 of Regulation (EC) Mo

7142004, ta which the C; ission shall verify that the arrangements in place clearly

guarantee more effective independence of the transmission system operator than the provisions of

|Chapter V.

Vertically integrated undertakings which own a transmis- sion system shall not in any event be
pravented from taking steps to comply with paragraph 1.
Undertakings performing any of the functions of generation or supply shall not in any event be able

'to directly or indirectly take control over or exercise any right over unbundled transmission system
operators in Member States which apply paragraph 1.

Article 10
Designation and certification of tr: ission system

Betore an undertaking is aporoved and designated as transmission system operator, it shall be

(certified according to the procedures kaid down in paragraphs 4, 5 and & of this Article and in Article

3 of Regulation (EC) No 714/2009.

Undertakings which own a transmission system and which have been certified by the national
regulatary autharity as having complied with the requirements of Article 9, pursuant to the
certification procedure below, shall be approved and designated as transmission system aperators
by Member States. The designation of transmission system operators shall be notified 1o the

Commission and published in the Official Journal of the European Union.

Transmissicn system operators shall notify to the regulatory authority any planned transaction
which may require a reassessment of their compliance with the requirements of Article 9,
FRegulatory authorities shall monitor the continuing comali af i1 ISSION SYSTEMm Operators
with the requirements of Article 9. They shall open a certification procedure to ensure such
compliance: {a) upon notification by the transmissicn system operator pursuant to paragraph 3; (b)
on their own initiative where they have knowledge that a plannad change in rights or influence over
transmission system owners or transmission system operators may lead to an infringement of

|Article 9, or where they have reason to belisve that such an infringement may have occurred; or (o}
\upon a reasaned requast fram the Cammission.

The regulatory authaorities shall adopt a decision on the cer- tification of a transmission system

|operator within a period of four months from the date of the notification by the transmission
|systemn operator or from the date of the Commission request. After expiry of that period, the

certification shall be deemed to be granted. The explicit or tacit decision of the regulatory authority

‘shall become effactive anly after the conclusion of the procedure set out in paragraph 6.

The explicit or tacit decision on the certification of a transmission system operator shall be notified
without delay to the Commission by the regulatory authonty, together with all the relevant
informaticn with respect to that decision. The Commission shall act in accordance with the
precedure laid down in Articke 3 of Regulation (EC) No 71442009,

The regulatory authorities and the Commission may request from transmission system operaters
and undertakings performing any of the functions of generation or supply any information relevant
for the fulfilment of thelr tasks under this Article

Regulatery autharities and the Commission shall preserve the confidentiality of commercially
sensitive information.

Aaticle 11
Cartification in relation to third countries

‘Where certification is requested by a transmission system owner or & transmission system operatar
which is controlled by & person or persons from a third country or third countries, the regulatony
authority shall notify the Commission, The regulatory authority shall also notify to the Commission
without delay any circumstances that would result in a person or persons from a third country or
third countries acquiring control of a transmissian system or a transmission system operator,

The transmission system operator shall notify to the regu-latory authority any circumstances that
would result in a person or persons from a third country or third countries acquiring control of the
transmission system or the transmission system operator.

{a) that the entity concerned complies with the requirements of Article 9; and {b) ta the regulatary
authority or to another competent autharity designated by the Member State that granting

|eertification will not put at risk the security of energy supply of the Member State and the
(Community. In considering that question the regulatory authority or other competent authority so

designated shall take into account:
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Article 10

The regulatory authorities shall adopt a decision on the cerification of a transmission system
operator within a pericd of four months from the date of the notification by the tronsmission

|system operator or from the date of the Commission request. After expiry of that period, the
|certification shall be deemed to be granted. The explicit or tacit decision of the regulatory authority

shall become effective anly after the condlusion of the procedure set out in paragraph 6. (i) the
rights and obligations of the Community with respect to that third country arising under
international law, including any agreement concluded with one or maore third countries to which the
Community is a party and which addresses the issues of security of energy supply:{iil the rights and
obligations of the Member State with respect to that third country arising under agreements

(conchuded with it, insofar as they are in compliance with Community law; and (i} other specific

facts and circumstances of the case and the thind country concermed.
The regulatory autherity shall notify the decision to the Commission without delay, together with all

the relevant infermation with respect to that decision,

The Commission shall examine the request referred to in paragraph 5 as soon as it is received.
Within a period of two months after receiving the request, it shall deliver its opinion to the national
regulatory autharity or, if the request was made by the designated competent authority, to that

(authority, In preparing the opinion, the Commission may request the views of the Agency, the

Member State concerned, and interested parties, In the event that the Commission makes such a
request, the two-maonth period shall be extended by twie maonths, in the absence of an opinien by
the Commission within the period referred to in the first and second subparagraphs, the
Commission shall be deemed not to raise objections to the decisicn of the regulatory authority.

When assessing whether the control by a person ar persons fram a third country or third countries.

will put at risk the security of energy supply to the Community, the Commission shall take into

account: (@) the specific facts of the case and the third country or third countries concermed; and (b)
the rights and obligations of the Community with respect to that third country or third countries
arising under international law, inchuding an agreement concluded with one or mere third countries
to which the Community is a party and which addresses the issues of security of supply.

The national regulatory authority shall, within a pericd of two months after the expiry of the pericd
referred to in paragraph 6, adopt its final decision on the certification. In adepting its final decision
the national regulatory authornty shall take utmost account of the Commission’s opinion. In any
event Member States shall have the right to refuse certification where granting certification puts at
rizk the Member Stata's security of energysupply ar the security of energy supply of anather
Member State. Where the Member State has desi another co authority to assess

(paragraph 3{b}, it may reguire the national regulatory authority to adaopt its final decision in

accordance with the assessment of that competent authority. The national regulatory authority's
final decision and the Commission's apinicn shall be published together. Where the final decisicn

\diverges from the Commisslon's opinion, the Member State concerned shall provide and publish,
(together with that decision, the reasoning underlying such decision.

MNothing in this Article shall affect the right of Member States to exercise, in compliance with

| Community law, national lagal controls to protect fegitimate public security intarests.

The Commission may adopt Guidelines setting out the details of the procadure to be followed for
the application of this Article. Those measuras, designed to amend non-essential elements of this
Directive by supplementing it, shall be adopted in accordance with the regulatory procedure with
scruting referred to in Article 46({2).

This Article, with excepticn of paragraph 3(a}, shall also apply to Member States which are subject

1o a derogation under Article 44,

Article 14 {Owners instead of bpemrorsﬁ

dling of Transmission System O

Where the transmission system operator is part of & vertically
integrated undertaking, it shall Be independent at least in terms of
its legal form, organisation and declsion making from other
activities not relating to transmission. These rules shall not create
an obligation to scparate the ownership of assets of the
transmission system from the vertically integrated undertaking.

e of the t system
operatar referred to in paragraph 1, the following minimum
criteria shall apphy:

{a} those persans responsible for the of the
transmission system operator may not participate in company
structures of the integrated electricity undertaking responsible,
directly or indirectly, for the day-to-day operation of the
peneration, distribution and supply of electricity;

(b} appropriate measures must be taken to ensure that the

In order to ensure the i

professional interests of the persons responsible tor the

managy of the ission system operator are taken into
account in a manner that ensures that they are capabla of acting
independantly;

(&) the transmission system operator shall have effective decision-
making rights, independent from the integrated electricity
undertaking, with respect te assets necessary to operate, maintain
or develop the network. This should not prevent the existence of
appropriate coordination mechanisms to ensure that the
economic and manzgement supervision rights of the parent
company in respect of return on assets, regulated indirectly in
accardance with Article 23(2}, in a subsidiany are protected. In
particular, this shall enable the parent company 1o approve the:
annual fi ial plan, ar any equivalent i o of the
transmission system operatar and 1o set global limits on the levels
of indebtedness of Its subsidiary. 1t shall not permit the parent
company to give instructions regarding doy-to-day operaticns, nor
with respect to indvidual decisions concerning the construction or

upgrading of transmission lines, that do not exceed the terms of
the approved financial plan, or any equivalent instrument;

A transmission system owner, where an independent system operator has been appeinted, which is
part of a vertically integrated undertaking shall be independent at least in terms of its legal form,

|organisation and decision making from cther actwities not relating to transmission.

In order te ensure the inds dence ot the ission system operator referred to in paragraph
1, the following minimum criteria shall apply:

{a) persons responsible for the management of the transmission system owner shall not participate
n company structures of the integrated electricity undertaking responsible, directly or indirectly, for

|the day-to-day operation of the generation, distribution and supply of electricity;

{b) appropriate measures shall be taken to ensure that the prafessional interests of persans
iblz far the of the izsion system owner ars taken into account in 2
manner that ensures that they are capable of acting independently; and

(d} the transmission system oparator shall establish a compliance |

programme, which sets out measures taken to ensure that
discriminatory conduct is excluded, and ensure that chservance of
it is adeq ly itored, The progr shall set out the
specific obligations of employees to meet this objective. &n
annual report setting out the measures taken, shall be submitted

by the persen or body respoensible far i g the o iance

programme to the regulatory authority referred ta in Article 23(1}
and shall be published.
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{c} the transmission system owner shall estabiish a compliance programme, which sets out
measures taken to ensure that discriminatory conduct Is excluded, and ensure that observance of it
is adequately monitored. The compliance programme shall set out the specific obligations of
employees to meet those objectives. An annual report, setting cut the measures taken, shall be
submitted by the persan or body responsible for monitaring the compliance programme ta the
regulatary authority and shall be published. Also see Article 211

The Commission may adopt Guideline: to ensurs full 2nd effective compliance of the transmission
system owner with paragraph 2 of this Article. Those measures, designed ta amend

elements of this Directive by suppl ing it, shall be adopted in accordance with the regulatory
procedura with scruting referred to in Article 45(2),




Articl= 8 Article 11 Article 15

‘Without prejudice to the supply of electricity on the basiz of contractual obligations, including thoze which derive fram the tandering specifications, the transmission system operator thall, where it has this function, be
responsible for dispatching the generating installations in its ares and for determining the use of interconnectors with other systems.

‘Without prejudice to the supply of electricity on the basis ol contractual obligations, including those which derive from the tendering specifications, the dispatching of generating installations and the use of interconnecters
i shall be determined on the basis of criteria which may be approved by the M5 and which must be objective, published and applied in o non-discriminatory manner which ensures the proper functioning of the internal market in

ilabl. ting i llat ofi wector and the technical constraints on the system .

electricity. They shall take into account the economic precedence of electricity from
A Membier State shall require system operatons To act in accordance with Articke 16 of Directive 2009/28/EC when dispatching generating installations using renewabile energy sources. They also may require the system
operatar to give priority when dispatching generating installations producing combined heat and power.

|8 M5 may, for reasons of security of supply, direct that priority be glven to the di hof ing i Hati using ir
the overall primary energy necessary to produce the electricity consumesd in the Member State concemed.

primary energy fuel sources, to an extent not exceeding in any calendar vear 15% of

Member States may require transmission system operators ta comply with minimum standards for the maintenance and development of the transmission system,
S e e e e e e e B e e e e I e : i
including interconnection capacity.

= Transmission system cperators shall procure the energy they use to cover energy losses and reserve capacity in their system according to transparent, non-
"discriminatory and market-based procedures, whenever they have this Function.

|=anansm:

T

Rules adopted by ission system for balancing the electricity system shall be objective, transparent and nan-discriminatory, including rules for the

st changing of system users of their netwaorks for energy imbalance. Terms and conditions, including rules and tariffs, for the provizsion of such services by transmission
systemn operators shall be established pursuant to a methodology compatible with Article 23(2} in a non-discriminatory and cost-reflective way and shall be published.

L Article 1

o i N Y | i
.Where the transmission system bebongs to a vertically intagr K king on 3 sber 2009,
Member States may decide not to apply Article (1) and desigr anind lent system op

wpen a proposal from the transmission system owner. Such designation shall be subject to approval
by the Commission. ) .
The Member State may approve and designate an independent system aperator only where: {a} the
candidate cperator has demonstrated that it complies with the requiremants of Article 9{1){k), (c)
‘and (d}; (b) the candidate operator has demonstrated that it has at its disposal the required
financial, technical, physical and human resources to carry cut its tasks under Article 12; (c) the
|candidate cperator has undertoken to comply with a tenyear network development plan monitored
by the regulatory autherity; (d] the transmission system owner hos demonstrated its ability to
comply with its obligations under paragraph 5. To that ead, it shall provide all the draft contractual
with the candidate undertaking and any other relevant entity; and (e} the candidate
aperator has demanstrated its ability 1o comply with its obligations under Regubation (EC) No
7142009 including the ion of tr ission system operators at European and regional
fevel,
Undertakings which have been certified by the regulatory authority as having complied with the
requiremeants of Article 11 and paragraph 2 of this Article shall be approved and designated as
iind dent system op by Member States. The certification procedure in either Article 10 of
‘this Directive and Article 3 of Regulation (EC) Mo 714/2009 or in Article 11 of this Directive chall be
applicahle.

Each independent system operator shall be respansible for granting and managing third-party
\access, including the collection of access charges, © ion charges, and under the inter-
transmission system operator compensation mechanism in compliance with Article 13 of Regulation
{EC) No 714/2009, as well as for operating, maintaining and developing the t ission system,

and for ensuring the long-term ability of the system to meet reasonable demand through

investment planning. When g the t ik system, the independent system operator
shall be responsible for planning (including authorisation procedure), construction and
cammissioning of the new infrastructure. For this purpose, the independent system operator shall
act as a transmisslon system operator In accordance with this Chapter. The transmissicn system
owner shall not be responsible for granting and managing third-party access, nor for investment
planning.

Where an independent system operatar has been designated, the transmission system owner
shall:provide all the relevant cooperation and support to the independent system operator for the
fulfiiment of its tasks, incleding in particular ail relevant information;finance the investments
|decided by the indepandent system operator and approved by the regulatory authority, or give its
agreement to financing by any interested party including the independent system operator. The
relevant financing arrangements shall be subject ta approval by the regulatary autharity. Prior to
‘zuch approval, the regulatery authority shall consult the transmission system owner together with

the other interested parties;provide for the coverage of liability relating to the network assets,
excluding the liability relating to the tasks of the independent system operator; andprovide
puarantees to facilitate financing any netwark expansions with the exception of those investments
where, pursuant to point (b), it has given its agreement to financing by any interested party including
the independent systern operator,

In close cooperation with the regulatory authority, the relevant national competition authority shall
be granted all relevant powers to effectively monitor compliance of the transmission system cwner
(with its obligatiens under paragraph 5.

Article 16
Confidentiality for transmission system cperators and transmission system owners
Without prejudice to Articke 30 or any other legal duty to disclese information, each transmission
(system operator and each transmission system owner shall preserve the confidentiality of
commercially sensitive infermation obtained in the course of carrying out its activities, and shall
prevent information about its own activities which may be commercially advantageous from being
disclosed in a dizcriminatony manner. in particular it shall not disclose any commercially sensitive
information to the remaining parts of the undertaking, unless this is necessary for carrying out 2
business transaction. In order to ensure the full respect of the rules on infarmation unbundling,
| Member States shall ensure that the transmission systemn owner and the remaining part of the
undertzaking do not use joint services, such as jaint legal services, apart from purely administrative
(ar IT functions.
Transmissicn system operators shall not, in the context of sales or purchases of electricity by
related undertakings, misuse commercially sensitive information obtained from third parties in the
|context of providing or negotiating access to the system.
Information necessary for effective competition and the efficient functicning of the market shall be
made public. That obligation shall be without prejudice to preserving the confidentiality of
cammercially sensitive infermation.
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CHAPTER V

Article 1

Transmission system operators shall be eguipped with allhuman, technical, physical and financial
resources necessary forfulfilling their obligations under this Directive and carrying outthe activity of
electricity transmission, in particular;

{a) assets that are necessary for the activity of electricity transmission, including the transmission
system, shall be dbwy the isslon system operator;

(o) personnel, necessary for the activity of electricity transmission, including the performance of all
carporate tasks, shallbe employed by the transmission system operator;

{c} leasing of persennel and rendering of services, to and fromany other parts of the vertically
integrated undertaking shallbe prohibited, A transmission system aperator may, however, render
(services to the vertically integrated undertakingas long as:

i) the provision of those services does not discriminatebetween system users, is available to all
system users onthe same terms and conditions and does not restrict, distort or prevent competition
in generation or supply; and

{ii} the terms and conditions of the provision of those services are approved by the regulatory
authority;

The activity of electricity transmission shall include at leastthe fellowing tasks in addition to those
listed in Article 12:

{a) the representation of the transmission system operator andcontacts ta third parties and the

regulatary autharities;
|{b) the representation of the transmission system operatorwithin the European Metwork of
Transmission SystemOperators for Electricity (ENTSO for Electricity);

{c} granting and managing third-party access on a non-discriminatory basis between system users or
classes of system users;

{djthe collection of all the transmission systern related chargesincluding access charges, balancing
\charges for ancillary services such as purchasing of services (balancing costs, energyfor losses);

{2} the operation, mai @ and devel t of a secure,efficient and econemic transmission
system;

{fl investment planning ensuring the long-term ability of thesystem to meet reasonable demand and
guarantecing sccurity of supply;

(g} the setting up of appropriate joint ventures, inchuding withone or more transmission system
(operators, powerexchanges, and the other relevant actors pursuing the objectives to develop the
creation of regional markets or to facilitate the liberalisation process; and

T ission system 5 shall be ised in @ legalform as referred 1o in Article 1 of Council
| Directivefi&/151/EEC
The transmission system operatar shall not, in its corperateidentity ication, b ding and

premises, create confusion in respect of the separate identity of the vertically
integratedundertaking or any part thereof,

The transmission system operator shall not share 1T systemsor equipment, physical premises and
security access systems withany part of the vertically integrated underaking nor use the
|sameconsultants or external contractors for IT systems or equipment,and security access systems.
The accounts of transmission system operators shall beaudited by an auditor other than the one
(auditing the verticallyintegrated ing or any part theraof.

le 18

Without preiudiceto the decisions of the Supervisory Body under Article 20, the transmission

| system operator shall have:

{a) effective decision-making rights, independent fram the vertically integrated undertaking, with
rEspect to assets necessary to operate, maintain or develop the transmission system;and

{b) the power to raise money on the capital market in particularthrough borrowing and capital
increase.

The transmission system operator shall at all times act 5o asto ensure it has the rescurces it needs
in order to carmy cut theactivity of transmission properly and efficiently and develop andmaintain an
efficient, secure and economic transmission system.

|Subsidiaries of the vertically integrated undertaking performing functions of generation or supply
shall not have anydirect or indirect shareholding in the tronsmission system operator. The
transmission system operator shall neither have anydirect or indirect sharehclding in any subsidiary
(of the verticallyintegrated undertaking performing functions of generation orsupply, nor receive
dividends ar any other financlal benefit fromthat subsidiany.

The cverall management structure and the corporate statutes of the N System op

shall ensure effectiveindependence of the transmission system operator in compliancewith this
Chapter. The vertically integrated undertaking shall no ine, directly of indirectly, the

petith of thetr ission system operator in relation to the day to day activities of
the transmission system operator and management of thenetwork, or in relation to activities
necessary for the preparationof the ten-vear network development plan developed pursuant
tofrticle 22,

In Fulfilling their tasks in Articke 12 and Article 17(2) of thisDirective, and in complying with Aticles
14, 15 and 16 of Regulation (EC) Mo 7142009, transmission system operators shall notdiscriminate
against different persons or entities and shall notrestrict, distort or prevent competition in
|generation or supply.

Amy commercial and financial relations between the wartically integrated undertaking and the
transmission system operator, including loans from the transmission system operator to
thevertically integrated undertaking, shall comply with market conditions. The transmission system
aperator shall keep detailedrecords of such commercial and financial relations and makethem

hah Ay

| available to the regulatory authority upon request.

The transmission system operataor shall submit for approvalby the mgu!étaw authaority all
commercial and financial agreements with the vertically integrated undertaking.

The transmission system operator shall inform the regulatory authority of the financial rescurces,
referred to indrticle 17(1)(d}, available for future investment prejects andforfor the replacement of
existing assats.

The vertically integrated undertaking shall refrain from anyaction impeding or prejudicing the

| transmission system operatorfrom complying with its obligations in this Chapter and shall

Lo 1t g

notreguire the transmission system operator to seck
(wndertaking in fulfilling those obligations.

An undertaking which has been certified by the regul yauthority as being in pliance with the
requirements of thisChapter shall be approved and designated as a transmission system operator by
the Member State concermed. The certificationprocedure in elther Article 10 of this Directive and
Article 3 ofRegulation (EC} No 714/2009 or in Article 11 of this Directiveshall apply.
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Article 19
i

Decisions regarding the appointment and renewal, workingeonditions including remuneration, and

termination of the termof office of the persans responsible for the management and/ormembers
‘of the admini ive bodies of the is5i or shall be taken by the Supervisory

Body of the transmission system operator appointed in accordance with Article 20,

The identity and the conditions gowverning the term, tt ion and the termination of office of the
persons nominatedby the Supervisory Body for appeintment or renewal as personsresponsible for
the executive andfor as ofthe
system operator,and the reasons for any proposed decision terminating such termof office, shall be
notified to the regulotory authority. Those conditions and the dedisions referred to in paragraph 1

bodies of the transmission

shall becomebinding only if the regulatory authority has raised no objectionswithin three weeks of
notification.
The regulatory authority may object to the decisions referred toin paragraph 1 where:
{a) dodibts arise as to the professional independence of a I d person i ible for the

g t and/or ber of the administrative bodies; or
(b} in the case of premature termination of a term of office doubits ewist regarding the justification
of such prematuretermination.
Mo professional position or iblity, interest or busk redationship, directly or indirectly,
with the vertically integrated undertaking or any part of it or its controlling sharehoklersother than
the transmission system operator shall be exercised fora period of three years before the

|appai of the ible for the management and/or members of the administrative

bodies of the transmission system operatar whe are subject to this paragraph.
The persons responsible for the e and/or of the administrative bodies, and

employeas of the transmizsion system operator shall have no othar professional position
arresponsibility, interest or business relationship, directly orindirectly, with any other part of the

(wertically intagrated undertakingor with its contralling shareholdars.

The persons responsihle for the and/or bers of the administrative ho:‘iies, and
employees of the transmission system operator shall hald na interest in or receive anytinancial
benefit, directly or indirectly, fram any part of the vertically integrated undertaking other than the
il or. Their ion shall not depend on activities orresuits of the

tra

(wertically integrated undertaking other than those ofthe transmission system operator.

Effective rights of appeal to the regulatory authority shall b d for any complaints by the
persons responsible for themanagement andfor members of the administrative bodies of

\thetransmission system operator against premature terminations oftheir term of office.

After terminaticn of their term of office In the transmissionsystem operator, the persons
responsible for its managementand,/or members of its administrative bodies shall have no
professional position or ibility, interest or business relationshipwith any part of the vertically
integrated undertaking cther thanthe transmission system operator, or with its controlling
shareholders for a period of not less than four years,

Faragraph 3 shall apply to the majority of the personsresponsible for the management and/for
members af the adminkstrative bodies of the transmission system operator

The persons responsible for the management and/or members ofthe administrative bodies of the
transmission system operatorwhe are not subject to paragraph 3 shall have exercised no
management or ather relevant activity in the vertically integratedundertaking for a period of at
Ieast six months before theirappointment,

The first subparagraph of this paragraph and paragraphs 4 to 7shall be applicable to all the persons
belonging to the executivemanagement and to those directly reporting to tham on mattersrelated
to the operation, maintenance or development of thenetwark.

Article 20

The transmission system operator shall have a Supervisory Bady which shall be in charge of taking
decisions which may havea significant impact on the value of the assets of the shareholderswithin
the tranzmission system operator, in particular decisionsregarding the approval of the annual and
4 af the tr:

1 system operator and the

longer-tarm financialplans, the level of i
amaount af dividends distributed to shareholders. Thedecisions falling under the remit of the

‘Supervisory Body shallexclude those that are related to the day to day activities of thetransmission
| system operator and management of the network,and to activities necessary for the preparation of

the ten-year network development plan developed pursuant to Article 22.
The Supervisory Bedy shall be c d
wndertaking, members representing third party shareholders and, where the relevantlegislation of a

of repr ing the vertically integrated

| Member State so provides, members representingother interested parties such as employees of the
|transmission system operator.

The first subparagraph of Article 15(2) and Article 19(3}to (7) shall apply to at least half of the
members af the Supervisory Body mines one,

Foint (b} of the second subparagraph of Article 19{2) shall applyto all the members of the
Supervisory Body.



'Member States shall ensure that tr

system establish and impl ta
|compliance pregramme whichsets out the measures taken in order to ensure that
discriminatorycanduct is excluded, and ensure that the ¢ liance with thatprog) is

adequately monitored. The compliance programmeshall set out the specific obligations of
employeses to meet thoseobjectives. It shall be subject to approval by the regulatory authority.
Without prejudice to the powers of the national regulator,compliance with the program shall be
independently monitoredby a compliance officer.
The compliance efficer shall be appointed by the Supervisory Bedy, subject to the aporoval by the

v authority. The regulatory autherity may refuse the approval of the compliance officer
anly for reasons of lack of independence or professional capacity. The compliance officer may be a

‘matural o legalperson. Article 15(2) to (8) shall apply to the compliance officer.

The compliance officer shall be in charge of:
{a) monitoring the impl ion of the li PIORFamIME;
{b) elaberating an annual report, setting out the measures takenin order to implement the

(campliance programme and submitting it to the regulatory authaority;

{c} reporting to the Supervisory Body and issuing recommendations on the compliance programme:

(and its implemantation;

{d) notifying the regulatory authority on any substantial breacheswith regard to the implementation
of the compliance programme; and
{2) reporting to the regulatory authority on any commercial andfinancial relations between the
wertically integrated undertaking and the transmizsion systam aperator.
The compliance officer shall submit the proposed decisionson the investment plan or on individual
investments in the network to the regulatory authaority. This shall acour at the latestwhen the

t and/or the cc dmini ive bodyof the transmission system operator

| submits them to the Supervisary Body.

Where the vertically integrated undertaking, in the generalassembly or through the vote of the
members af the SupervisoryBody it has appointed, has ted the adoption of a decisi ith

Ithe efHect of preventing or delaying investments, whichunder the ten-year network development

plan was to be executedin the following three years, the compliance otficer shall reportthis to the
regulatory authority, which then shall act in accordance with Article 22,

The conditions governing the mandate or the employmentconditions of the compliance officer,
including the duration of itsmandate, shall be subject to approval by the regulatory authority. Those
conditiens shall ensure the independence of the compliance offices, Including by providing him with

(all the resourcesnecessary for fulfilling his duties, During his mandate, the compliance officer shall

have no other prof | position, 1 ibility or interest, directly or indirectly, In or with any
part of thevertically integrated undertaking or with its controllingshareholders.

The compliance officer shall report regularly, either arally orin writing, to the regulatory authority
and shall have the right toreport regularly, either orally or in writing, to the SupervisoryBody of the
transmission system operator,

The compliance officer may attend all meetings of the management or administrative bodies of the
transmizsion systemoperator, and thoze of the Supervisony Body and the generalazzembly. The
compliance officer shall attend all meetings thataddress the following matters:

{a) conditions for access to the netwark, as defined in Regulation (EC) No #14,/2009, in particular
regarding tariffs, thirdparty access services, capacity allecation and congesticnmanagement,
transparency, balancing and secondarymarkets;

{b) projects undertaken in order to operate, maintain anddevelop the t issian system, includi
intercennectionand connaction investments;

{c} energy purchases or sales necessary for the operation of thetransmission system.

The compliance officer shall monitor the compliance of the transmission system operator with
Article 16

The compliance officer shall have access to all relevantdata and to the offices of the transmissicn

\=ystem cperator and toall the information neceszary for the fulfilment of his task.

After prior approval by the regulatory authority, the Supervisory Body may dismiss the compliance
(officer. It shall dismissthe compliance officer for reasons of lack of independence or professional
|capacity upon request of the regulatory authority,

The compRance officer shall have access to the offices ofthe transmission system operator without
|priar announcement.

Article 22

Every year, transmission system operatars shall submit to the regulatory authority a ten-year

network development plan based on existing and forecast supply and demand after having

[ fted all the rel t stakeholders. That network development plan shall contain efficient
in order to g the ads of the system and the security of supply.

The ten-year network development plan shall in particular:

{a) indicate to market participants the main transmission infrastructure that needs to be built or
upgraded aver the next ten years;

{b) contain all the investments already decided and identify new investments which have to be
executed in the next three years; and

{c} provide for a time frame for all investment projects.

When alak ing the ten-year netwaork devel plan, the ission systern operator shall
make reasonable ass. ions about the evolution of the ge ion, supply, cc i

and

exchanges with other countries, taking into account investment plans for regional and Community-
wide networks,



The regulatory authority shall cansult all actual or potential system users on the ten-year network
development plan in an open and transparent manner, Persons of undertakings claiming ta be
potential system users may be reguired to substantiate such claims. The regulatory authority shall
publish the result of the consultation process, in particular possible needs For imvestments,

The regulatory authority shall examine whether the ten-year network development plan covers afl
investment needs identified during the consultation process, and whether it is consistent with the
non-binding Community-wide ten-year network development plan (Community-wide network
development plan) referred to in Article 8(3)ib) of Regulation (EC) Mo 714/2009. If any doubt arises
25 10 the consistency with the Community-wide network deve| tplan, the regulatory
authority shall consult the Agency. The regulatory autharity may require the transmission systam
aperator to amend its ten-year network davalopment plan

The regulatory authority shall monitor and evaluate the implementation of the ten-year network

| development plan.

In circumstances where the transmission system operator, ather than for overriding reasons beyond
its control, does nat exacute an investment, which, under the ten-year network development plan,
was to be executed in the fallowing three years, Member States shall ensure that the regulatory
:auﬂmlit\ris required to take at least one of the following measures to ensure that the investment in

‘question is made if such investment is still relevant on the basis of the most recent ten-year
network development plan:

{a) to require the transmission system oparator to execute the investmants in question;

(b} to arganise & tender procedure open ta any investors for the investment in question; or

{c} to oblige the transmission system operater to accept a capital increase to finance the necessary
investments and allow independent investars to participate in the capital.

‘Where the regulatory authority has made usa of its powers under the first subparagraph of
paragraph 7, the relevant tariff regulations shall cover the costs of the investments in guestion.

Article 23

The transmission system operator shall establish and publish ransparent and effickent procedures
for non-discriminatery connection of new power plants to the transmission system. Those
procedures shall be subject to the approval of national regulatory authorities.

The transmission system operator shall not be entitled to refuse the connection of a new power
plant on the grounds of pessible future limitations to available network capacities, such as
congestion in distant parts of the transmission system, The transmission system operator shall
supply necessary Information,

The transmission system operator shall not be entitled to refuse a new connection point, on the
ground that it will lead to additicnal costs linked with necessary capacity increase of system
elements In the dose-up range 1o the connection point.

1996 2003 2009
DISTRIUTION SYSTEM OPERATION
CHAPTER V CHAPTER VI
Designation of Distribution System Operators
Article 10 | Article 13 | Article 24

Member States may impose on distribution companies an

abligation to supply customers located in a given area. The

tariff for such supplies may be regulated, for instance to

ensure equal treatment of the customers concerned. A T A S U S

Member States shall designate or shall require undertakings
which own or are respensible for distribution systems to

designate a system operator to be responsible for Member States shall designate or shall require undertakings that own or are responsible for distribution systems to

aperating, ensuring the maintenance of and, if necessary, designate, for a period of time to be determined by Member States having regard to considerations of efficiency and
developing the distribution system in a given area and its economic balance, one or more distribution system operators. Member 5tates shall ensure that distribution system
interconnectors with other systems. | operators act in accordance with Articles 14 to 16. fin accordance with Articles 25, 26 and 27 (in 2009).

| Member States shall ensure that the system operator acts in
accordance with Articles 11 and 12,
Tasks of Distribution System Operators
Article 11 Article 14 Article 25
The distribution system operator shall be responsible for

ensuring the long-term ability of the system to meet
reasonable demands for the distribution of electricity, for
The distribution system operator shall maintain a secure, reliable and efficient electricity distribution system in its area, operating, maintaining and developing under economic
with due regard for the environment. conditions a secure, reliable and efficient electricity
In any event, it must not discriminate between system users 10 any event, it must not discriminate between systemn users or classes of system users, particularly in favour of its related
or classes of system users, particularly in favour of its undertakings.
subsidiaries or sharehalders.

The distribution system operator shall provide system users with the information they need for efficient access to the
system.

B b B e el e e e e

A Member state may require the distribution system operater, when dispatching generating installations, to give priority to generating installations using renewable energy sources or
waste or producing combined heat and power.
Distribution system operators shall procure the energy they use to cover energy losses and reserve capacity in their
R e T e R R T B e B PR ek h e | gystem according to transparent, non-discriminatory and market based procedures, whenever they have this function.
This reguirement shall be without prejudice to using electricity acquired under contracts concluded before 1 lanuary 20|]2‘

Where distribution system operators are responsible for balancing the electricity distribution system, rules adopted by
them for that purpose shall be objective, transparent and non discriminatory, including rules for the charging of system
users of their networks for energy imbalance. Terms and conditions, including rules and tariffs, for the provision of such
services by distribution system operatars shall be established in accordance with Article 23(2) in a non discriminatory and
cost-reflective way and shall be published,

e e e I T e e e e e D D e e e T e e e e e e e e T

When planning the development of the distribution network, energy efficiency/demand-side management measures
PARAIIIIIAIPIFIIIIIAZAPEIIXFAAP PR pERp2AN222 2222 | andfor distributed generation that might supplant the need to upgrade or replace electricity capacity shall be considered
by the distribution system operator.
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B G £ S0 G S5 S 0. 0.3 Unbundling of Distribution System Operators
Article 15 Article 26

Where the distribution system operator is part of a vertically integrated undertaking, it shall be independent at least in
terms of its legal form, organisation and decision making from other activities not relating to distribution, These rules
shall not create an obligation to separate the ownership of assets of the distribution system operator from the vertically
integrated undertaking.

In addition to the requirements of paragraph 1, whera the distribution system operator is part of a vertically integrated
undertaking, it shall be independent in terms of its organisation and decision making from the other activities not related
to distribution. In arder to achieve this, the following minimum criteria shall apply:

(a} those persans responsible for the management of the distribution system operator may not participate in company
structures of the integrated electricity undertaking responsible, directly or indirectly, for the day-to-day operation of the
generation, transmissian or supply of electricity;

(b} appropriate measures must be taken to ensure that the professional interests of the persons responsible for the
management of the distribution system cperator are taken into account in @ manner that ensures that they are capable
of acting independently;

(c) the distribution system operator shall/ must have effective decision-making rights, independent from the integrated
electricity undertaking, with respect to assets necessary to operate, maintain or develop the network. In order to fulfill
those tasks, the distribution system operator shall have at its disposal the necessary resources including human, technical,
physical and financial resources. This should not prevent the existence of appropriate coordination mechanisms to
ensure that the economic and management supervision rights of the parent company in respect of return on assets,
regulated indirectly in accordance with Article 23(2), in a subsidiary are protected. In particular, this shall enable the
parent company to approve the annual financial plan, or any equivalent instrument, of the distribution system operator
and to set glabal limits on the levels of indebtedness of its subsidiary. It shall not permit the parent company to give
instructions regarding day-to-day operations, nor with respect to individual decisions concerning the construction or
upgrading of distribution lines, that do not exceed the terms of the approved financial plan, or any equivalent instrument.
(d) the distribution system operator shall / must establish a compliance programme, which sets out measures taken to
ensure that discriminatory conduct is excluded, and ensure that observance of it is adequately monitored. The
programme shall set out the specific obligations of employees to meet this objective. An annual report, setting out the
measures taken, shall be submitted by the person or body responsible for monitoring the compliance programme to the
regulatary authority referred to in Article 23{1} and published. The compliance officer of the distribution system operatar
shall be fully independent and shall have access to all the necessary infarmation of the distribution system operator and
any affiliated undertaking to fulfil his task.

‘Where the distribution system operatoris partof a
vertically integrated undertaking, the Member States shall
ensure that the activities of the distribution system
operator are monitared by regulatory authaorities or other
competent bodies so that it cannot take advantage of its
wvertical integration to distort competition. In particular,

vertically integrated distribution system operaters shall not,
in their communication and branding, create confusion in
respect of the separate identity of the supply branch of the
vertically integrated undertaking.
Member States may decide not to apply paragraphs 1 and 2 to integrated electricity undertakings serving less than 100
000 connected customers, or serving small isolated systems.

Confidentiality obligation for Distribution System Operators

Article 9 Article 16 Article 27
Without prejudice to Article 18 / Article 30 or any ather legal duty to disclose information, the distribution system
The transmission system operator must preserve the operator must preserve the confidentiality of commercially sensitive infarmation obtained in the course of carrying out
confidentiality of commercially sensitive information its business, and shall prevent information about its own activities which may be commercially advantageous being
obtained in the course of carrying out its business. disclosed in a discriminatory manner.
e e Closed distribution systems
Article 28

Member States may provide for national regulatory
authorities or other competent authorities to classify a
system which distributes electricity within a geographically
confined industrial, commercial or shared services site and
does not, without prejudice to paragraph 4, supply
household customers, as a closed distribution systern if:
{a} for specific technical or safety reasons, the operations
or the praduction process of the users of that system are
integrated; or

(b} that system distributes electricity primarily to the owner
or aperator af the system or their related undertakings.
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Closed distribution systems
Article 28

Member States may provide for national regulatory
autharities or other competent autharities to classify a
system which distributes electricity within a geographically
confined industrial, commercial or shared services site and
does not, without prejudice to paragraph 4, supply
household customers, as a closed distribution systemn if:
{a} for specific technical ar safety reasons, the operations
or the production process of the users of that system are
integrated; or

{b} that system distributes electricity primarily to the owner
or operator of the system or their related undertakings.

Member States may provide for national regulatory
authorities to exempt the operator of a closed distribution

|system fram:

{a) the requirement under Article 25(5) to procure the
energy it uses to cover energy losses and reserve capacity in
its system according to transparent, non-discriminatory and
market based procedures;

{b} the requirement under Article 32{1) that tariffs, or the
methodologies underlying their calculation, are approved
prior to their entry into force in accordance with Article 37.
‘Where an exemption is granted under paragraph 2, the
applicable tariffs, or the methodologies underlying their
calculation, shall be reviewed and approved in accordance
with Article 37 upon reguest by a user of the closed
distribution system.

Incidental use by a small number of households with
employment or similar associations with the owner of the
distribution systern and located within the area served by a
clased distribution system shall not preclude an exemption
under paragraph 2 being granted.

Combined operator

Article 17

The rules in Articles 10{1) and 15({1) do not prevent the
operation of a combined transmission and distribution
systemn operator, which is independent in terms of its legal
form, organisation and decision making from other
activities not relating to transmission or distribution system
operation and which meets the reguirements set out in
points (a) to (d). These rules shall not create an obligation to
separate the ownership of assets of the combined system
fram the vertically integrated undertaking:

{a} those persons responsible for the management of the
combined system operator may not participate in company
structures of the integrated electricity undertaking
responsible, directly or indirectly, for the day-to-day
operation of the generation, or supply of electricity;

{b) appropriate measures must be taken to ensure that the
professional interests of the persons responsible for the
management of the combined system operator are taken
into account in a manner that ensures that they are capable
of acting independently;

{c} the combined system operator shall have effective
decision-making rights, independent from the integrated
electricity undertaking, with respect to assets necessary to
operate, maintain and develop the network. This should not
prevent the existence of appropriate coordination
mechanisms to ensure that the economic and management
supervision rights of the parent company in respect of
return on assets, regulated indirectly in accordance with
Article 23{2}, in a subsidiary are protected. In particular, this
shall enable the parent company to approve the annual
financial plan, or any equivalent instrument, of the
combined system operator and to set global imits on the
levels of indebtedness of its subsidiary. it shall not permit
the parent company to give instructions regarding day-to-
day operations, nor with respect to individual decisions
cancerning the construction or upgrading of transmission
and distribution lines, that do not exceed the terms of the
|approved financial plan, or any equivalent instrument;

Article 29

Article 26(1) shall not prevent the operation of a combined
transmission and distribution system operator provided that
operator complies with Articles 9(1), or 13 and 14, or
Chapter V or falls under Article 44{2).



1996

Arti_cle 13
Member States or any competent authority they designate
as well as the dispute settlement authorities referred to in
Article 20 (3) shall have right of access to the accounts of
generation, transmission or distribution undertakings which
(they need to consult in carrying out their checks.

Article 14

{d} the combined system operator shall establish a
compliance programme which sets out measures taken to
ensure that discriminatory conduct is excluded, and ensure
that observance of it is adequately monitored. The
programme shall set out the specific obligations of
employees to meet this objective. An annual report, setting
out the measures taken, shall be submitted by the person or
kody responsible for monitoring the compliance programme
to the regulatory authority referred to in Article 23{1) and

published.
2003 2009
CHAPTER VI / VIl in 2009
UNBUNDLING AND TRANSPARENCY OF ACCOUNTS
Right of access to accounts
Article 18 Article 30

Member States or any competent authority they designate, including the regulatory authorities referred to in Article 23,
shall, insofar as necessary to carry out their functions, have right of access to the accounts of electricity undertakings as
set out in Article 19.

Member States and any designated competent authority, including the regulatory authorities referred to in Article 23,
shall preserve the confidentiality of commercially sensitive information. Member States may provide for the disclosure of
such infarmation where this is necessary in order for the competent autharities to carry out their functions.

Unbundling of accounts

Article 19 Article 31

Member States shall take the necessary steps to ensure that the accounts of electricity undertakings are kept in accordance with paragraphs 2 to 5. {2 and 3}

Electricity undertakings, whatever their system of ownership or legal form, shall draw up, submit to audit and publish their annual accounts in accordance with the rules of national
law concerning the annual accounts of limited liability companies adopted pursuant to the fourth Council Directive 78/660/EEC of 25 July 1978 based on Article 54 (3} (g) of the Treaty
an the annual accounts of certan types of companies (*). Undertakings which are not legally obliged to publish their annual accounts shall keep a copy of these at the disposal of the

Integrated electricity undertakings shall, in their internal
accounting, keep separate accounts for their generation,
transmission and distribution activities, and, where
appropriate, consolidated accounts for other, nonelectricity
activities, as they would be required to do if the activities in
question were carried out by separate undertakings, witha
view to avoiding discrimination, crosssubsidization and
distartion of campetition. They shall include a balance
sheet and a profit and loss account for each activity in
notes te their accounts.

Undertakings shall specily in notes to the annual accounts
the rules for the allocation of assets and liabilities and
expenditure and income which they fallow in drawing up
‘the separate accounts referred to in paragraph 3 . These
rules may be amended only in exceptional cases. Such
amendments must be mentioned in the notes and must be
duly substantiated .

Article 15

Member States which designate as a single buyer a vertically

integrated electricity undertaking or part of a vertically
integrated electricity undertaking shall lay down provisions
requiring the single buyer to operate separately from the
generation and distribution activities of the integrated
undertaking.

\Member States shall ensure that there is no flow of
information between the single buyer activities of vertically
integrated electricity undertakings and their generation and
distribution activities, except for the in-formation necessary
to conduct the single buyer responsibilities.

B e s S

public in their head office .

Flertricity undertakings shall, in their internal accounting, keep separate accounts for each of their transmission and
distribution activities as they would be required to do if the activities in question were carried out by separate
undertakings, with a view ta avoiding discrimination, cross subsidisation and distortion of competition. They shall also
keep accounts, which may be consolidated, for other electricity activities not relating to transmission or distribution,
Until 1 July 2007, they shall keep separate accounts for supply activities for eligible customers and supply activities for
non-eligible customers. Revenue from ownership of the transmission/distribution system shall be specified in the
accounts, Where appropriate, they shall keep consolidated accounts for other, non-electricity activities. The internal
accounts shall include a balance sheet and a profit and loss account for each activity.

The audit referred to in paragraph 2 shall, in particular, verify that the obligation to avoid discrimination and cross-
subsidies referred to in p_aragraph 3, is respected

A-14
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CHAPTER VII / Vill in 2009
' ORGANISATION OF ACCESS TO THE SYSTEM

Auticle 16
Far the organization of access to the system, Member
Stares may choode between the procedures refiermed to in
Articks 17 andfor in Article 18, Both sets of procedure shall
‘operate in accordance with objective, transparent and mon-
|discriminatary criteria.

S SR G

Haticle 17 Article 20
|Inthe cese of negotlated access to the system, Mamiber

| Stakes shall take the necessary measures for electricity
|praducers and, where Member States suthorize their

| existence, supply undartakings and eligitle customers either
|ingsde or outside the territory covered by the system to be
ahble to negotiate access to the system o as to conclude
supply contracts with cach other on the basis of voluntary
‘commercial agreements.

|Where an eligible custarmer is connected ta the distribution
system, acoess o the system must be the subject of

| negotiation with the relevant distribution system operator
:and, IF neceszany, with the transmission system operator
|concerned.

To pramote transparency and faciltate negatiations for
|mccess to the system, system operators must publish, in the
|first year following implementation of this Directive, an

Indicative range of prices for use of the transmissbon and
|distribstion systems, As far as possibiz, the indicative prices
| pubdished for subsequent years shaukd be based on the
|average price agreed in negotiations n the previous 12-
| rnonth peflod.
| Member States may also opt for a reguiated systam of
|mecess procedure, giving eligible customers a right of acoess,
o the basis of published tariffs for the use of transmission
(ond distribution systems, that s ot least equivalent, in terms
|of acoess to the system, 1o the other procedures for access
|referred 1o in this Chapter,

it o et
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The operator of a tranemision of distribetlon system may refuse

aceesz whare it lacks the necassary capacity. Duly iatad

Adticle 32

Member States shall ensure the implementation of a system of third party scoess to the bransmission and distribution systems based on sublished tarffs, appbcabie to all ehgible
custosmers and applied ohjectively and without discrimination between system users. Member States shall ensure that these tariffs, or the methodologies underlying their caloulation, are
approved prior to their entry into force in accordance with Article 23 and that these tariffs, and the i

dolams

— where anby mett are appraved — are published prior to

their entry into force.

reasons must be gven for such refusal, in particutar having regard to
Article 3. Member States shall ensure, where appropriate and when
refusal of access takes place, that the transmission o distribution
| The operator of the transmission or distribution system system operator provides relevant information on measures that
(concemed may refuse access where he lacks the necessary | would be necessary to reinforce the netwark, The party requesting
|capacity. Duly substantiated reasons mast be glven for such  such information may be charged a reasonable fee reflecting the
(refusal, in particular having regard to Articke 3, cost of providing such information.

Tha t ar distribution system operatar may refuse access whare it lacks the necassary capacity, Duly
substantiated reasons must be grven for such refusal, In particutar having regard to Amticle 3, and hased on abjective
and technically and ecenomically justified criteria. The regulatory authorities where Member States have so provided
or Member States shall ensure that those criteria are consistently applied and that the system wser who bas been
refused access can make use of a dispute settlement procedure. The regulatary authorities shall also ensure, where
appropriate and when refusal of access takes place, that the transmission or distribution systern operator provides
relevant information on measures that would be necessary to reinforce the network. The party requesting such
infoamation may be charged a reasonabile fee reflacting the cost of providing such information.

Article 18

‘Inthe case of the single buyer procedure, Member States
|shall designate a legal person to be the single buyer within
| the tesritory covered by the system operatar. Member
|States shall toke the necesssry measures for:

({1} the pubfcation of a non-discriminatony tariff for the use
|of the transmission and distribution systam;

(lf] eligible custamers to be fres to conclude supply
|contracts to cover their own neads with preducers and,
|where Member States authorize their mxstence, with supphy

undertakings cutside the territory covered by the system;
(i) eligibbe customers ta be free to conclude supply

contracts to cover their own needs with preducers inside
|the tesritory covered by the system;
|(iv) independent producers to negotiate access to the
| system with the transmission and distribation systems
op 50 &% o hude supply with eligible

customers autside the system, on the basis of a valntary

commercial agresment.
| The single buyer may be obliged to purchase the electricity
(contracted by an eligibke customer from 2 producer inside
(or autside the territory covered by the system at a price
(wihich is equal ta the sale price offered by the single buyer
(o eligible customers minus the price of the published tasdff
[referred ta in paragraph 1 i)

lIfthe purchase cbligation under paragraph 2 is not imposed
on the single buyer, Member States shall take the necessary
| measures to ensure that the supply contracts referred to in
\paragraph 1 (&) and {ii} are implemented sither via access to
|the aystem on the basis of the published tariff refered ta in
‘paragraph 1 (i or viz negotiated access ta the system
according to the conditions of Articke 17. In the latter cass,
|there wouli be na obligation For the single buyer to publish
a nan-discriminatory tariff for the use of the trancmission

and distribution system.
| The single buyer may refuse acoess to the system and may
(refuse to hase ebectricity i ligible c where

he facks the necessary transmission or distribution capacity.
| Duly subwtantiated reasons must be given for such refusal, ia
| particular having regard to Acticle 3.
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Market opening and recipracity
Article 21 Article 33
Member States shall snsure that the cligible customers are:
(&) until 1 buly 2004, the eligible customers as specified in Article 19(1) to (3) of Directive 96/92/EC. Member States shall publish by 31 January each year the criteria for the definition of
these eligible oustomers;
(b from 1 July 2004, at the lapsst, all non-househald customers;
e} frovm 1y 2007, 31l custornars.

To avoid imbalance in the opening of electricity markers:

(a) contracts for the supply of alectricity with an eligible customer in the system of anothar Member State shall not be prohibited if the customer is considered as eligible in both systems
invaked {B) in cases whare ransactions as described i podnt (2} are refused becauss of the customer baing sligible only in one of the two spstems, te Commisslon may oblige,
taking into account the situation in the market and the commeon interest, the refusing party to execute the requestad supply at the raquest of the Mamber State where the aligible
customer i located.



Member States shall lay down the crtera for the grant of authorzations for th lom of direct bnes in thelr territon. These enteria most be objective and non-dlscriminatong.

The possibdlity of supplying electricity through a direct line as referred to in paragraph £ shall net affect the possibility of contracting elactricity in accordance with Articles 17 and 18,
Membier States may make authorization ta construct a direct line subject either to the refusal of system access on the hasis, as appropriate, of Article 17 (3) or Article 18 {2) or to the opening of a dispute settiement procedure under Article 20,

Member States may refuse to authorize a direct line if the granting of such an authorization would obstruct the provisions of Article 3. Duly substantiated reasans must be given far such refissl,

CHAPTER IX
NATIONAL REGULATORY AUTHORITIES
Article 22 Article 23 Aticle 35

Member States shall designate one or more competent bodies with
the function of regulatory authorities. These authorities shall be
weholly independent from the interests of the electricity industry.,
They shall, through the application of this Article, at least be
responsible for ensuring non-discrimination, effective
and the efficient functioning of the market, monsitoring in particular:
{a} the niles on the management and allocation of interconnection
capadity, in conjunction with the regulatory autherity or authorities
af those Member States with which interconnection exists;
b} any mechanisms 1o deal with congested capacity within the
national electricity systam;
{c) the time taken by transmissicn and distribution undertakings to
make connections and repairs;
{d} the publication of wate mfor [ and
distribution system operators concerning interconnectars, grid usage
and capecity allocation ko interested parties, taking into account the
nesd to reat non-aggregated information 22 commercially
confidential;
{e}the effective untandling of accounts, as referred to n Article 19,
toensura that thare are no cross. subsidies between generation,
transmission, distribution and supply acthstias;
Pdember States shall create appropriate and efficient {f) the terms, conditions and tariffs for connecting new producers of
| mechanisms for regulation, control and transp ysoas  electricity to guarantes that these are objective, transparent and
to aveid any abuse of dominant position, in particular to the non-discriminatorny, in partscular taking full account of the costs and
| detriment of consumers, and any predotory behavicar, benefits of the various renewable energy scurces technologies,
Thess mechansms shall take account of the provisions of  distril dge on and bived heat and power;
the Treaty, and in particular Article &6 thereof, {g}; (hi: Each Member State shafl desianate a single national regulatory authority at national kevel, [olso see articke 371]

The regulatory authorities shall be responsible for fixing or
approuing, prior to their entry into force, at least the methododogies
wsed to caloulate or establish the terms and cenditions for:

{a} connection and access to national netweorks, ncluding
transmission and distribution tariffs. These tariffs, or methodologies,

shall allow the necessary investments in the networks to be caried  Paragraph 1 .of this Article shall be without prejudice to the designation of other v authorites at regional
out in a manner allowing these investments to ensure the viabifity of kevel within Member States, provided that there is ome senior representative for representation and contact purposes
the networks; at Community level within the Board of of the Agency i i with Article 14{1) of Regulation (EC|
(b} the provision of balandng services Mo 713/2009.

Motwithstanding paragraph 2, Member States may provide that the
regulatory autharities shall submit, far formal decision, ta the
relevant body in the Member State the tariffs or at least the
hedobogies referred to in that as wall as the
madifications in paragraph 4, The relevant body shall, m such a case,
have the power to either approve of reject a draft decision
submitted by the regulatory authority. These tariffs or the
methodobogies or madifications thereto shall be published together
with the decision on formal adoption. Ay formal rejection of a draft
decizion shall also be pubfished, inchuding its justfication.
Regulatory authorities shall have the authority to reguire
transmission and distribution system operators, if necessary, to
madify the terms and conditions, tariffs, rules, mechanisms and
methedobogies referred to in paragraphs 1, 2 and 3, to ensure that
they are proportianate and applied in a ron-discimmstory manner.

Any party having a complaint against a transmission or distribution
system operater with respect to the issues mentioned in peragraphs
1, 2 and 4 may refer the complaint to the regulatory autherity which,
acting 2s dispute settlement autharity, shaflissue a decision within
twiz months after recelpt of the complaine. This perod may be
extended by two months where additional information is sought by
the regulatory authoring. This period may be further sutended with
the agreament of the complainant. Such a dacision shall have
binding effect unless and until overruled on appeal.

‘Where a complaint concerns connection taritfs for major new
generation facilities, the two-month period may be extended by the
regulatory autharity.

Any party who is affected and has a right to complain concerning o
declsion an methodologles taken pursuant to paragraphs 2, 3 or 4 or,
wihere the regulatary authority has 2 duty to consult, cancerning the
proposed methodologles, may, &t the Latest within two months, or a
sharter time period as provided by Member States, fallowing
publication of the decikson or proposal for a decision, submita
complaint for review. Such a complaint shall not have suspensive
effect.

Member States shall tzke measures to ensure that regulatory
authorities are able to carry out their duties refered toin
paragraphs 1 to 5 in an efficlent and expaditious manner.

Member States shall create approgriate and efficient mechanisms
for regulation, contral and transparency so as ta avoid any abuse of
a domingnt position, in particular to the datriment of consumers,
and any predatory behaviowr, These mechanisms shall take account
of the provisions of the Treaty, and kn particular Article 82 thereot.
Until 2010, the relevant authorities of the Member States shall
prowide, by 31 July of each year, in conformity with competition law,
the Cemmission with a report on market dominance, predatory and
anti competitive behaviour. This repart shal, in addition, review the
changing reenership patterns and any practical measures taken at
national level to ensure a sulficient variety of market actors or
practical measures taken to enhance interconmection and
competition, From 2010 onwards, the relevant autharities shall
provide such a report every two years.

Member States shall enswe that the appropriate measures are
taken, including administrative action of criminal proceedings in
conformity with their national w, sgainst the natural or legal
persons responslble where confidentlality rubss imposed by this
Directive hawve not been respected.
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Complaints referred to in parsgraphs 5 and 5 shall be withaut
mrejudice to the exercle of rights of appeal under Community and
national law.

Mational regulatory autharitizs chall cantributs to the davelopment
of the intermnal market and of a lavel playing field by coocperating
wiith each other and with the Commission in a transparent manner.
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By way of derogation from paragraph 1 of this Article, o Member State may designate regulatory aut horities far small
systems on a geographically separate region whose consumption, in 2008, accounted for bess than 3% of the total
comsumgption of the Member State of which it is part. This derogation shall be withcut prejudice to the appointment
of ane senlor representative for representation and contact purposes at Community level within the Board of
Regulators of the Agency in compliance with Article 14(1) of Regulation [EC) Mo 713/2009.

Member States shall e ind e of the I authority and shall ensure that it exercizes s
powers impartially and transparenthy, For this purposa, Mamber State shall ensure that, whan carrying out the
reguistory tasks canfermed upon it by this Directive and related legislation, the regulatary autharity

(] is legally distinct and functionally independent firom any other public or private entity;

(b} ensures that #s staff and the persons responsible for its management:

{i} act independently from any market interest; and

(i) do not seek or tzke direct instriections from any gevernment ar other public or private entity when camying out
the regulatory tasks. This requirement is without prejudice to chose cooperation, &s appropsiate, with ather relevant
national authoritios ar to general poficy guidelines issued by the gr mat related to the regulatory powers
and duties under Article 37,

In arder ta protact the independance of the regulatory authority, Member States shall in particular ansure that:

(=] the regulatory authority can take autonomous decisions, independently fram any political hody, and has separats
annuel budget allocations, with autoncmy in the implementation of the allocated budget, and adequate human and
financial rescurces to carry out its duties; and

{b] the members of the board of the regulatory authority or, in the absence of & board, the regulatory authoriny's top
management are appointed for a fixed term of five up to seven years, renewable once

Atlele 35
measures in pursuit of the following cbjectives within the framewaork of their duties and powers as laid down in
Article 37, in close consultabon with other relevant national authoril including it i as

appropriate, and without prejudice to their competencies: ATO H For instance, (a} promoting, in close cooperation
with the 2gency, regulatory sutharities of other Membes States and the Commission, a competitive, secure and
emvironmentally sustainable internal market bn electricity within the Community, and effective market opening for all
customers and suppbers in the Community and ensuring apprapriate conditions for the effective and relishle
operation of eectricty networks, taking into account long-term objectives

(e} facilitating access to the network for new generation capacity, in particular removing barrers that cosld prawvent
access for new market entrants and of electricity from renewable energy sources;

Duties and powers of the regulatory authority

Adticle 37
The regulatary authority shall have the following duties:
{a) fixing or approving, In accordance with criteria, issian or distrib tarlffs or their

methodal ogies;

{b) enswring compliance of transmisslon and distribution system operators and, where rebsvant, system owners, as

well a5 of any electricity undertakings, with their obligations under this Directive and ather relevant Commaunity

leglzlation, incheding as regards cross-border lssues;

(514 ing in regard to border issues with the authority or authorities of the Member States

concerned and with the Agency UNTIL U

Where a Member State has so provided, the monitonng duties set out in paragraph 1 may be carmied out by other

authorities than the regulatory authority. In such a case, the information resulting from such monitoring shall be

made avallable to the regulatory authority as soon as possible.

While preserving their independence, without prejudice to their own specific competencies and cansistent with the
Inciples of better ban, the d wauthority shall, as approprate, consult transmission system operators

and, as appropriate, closely cooperate with other relevant national authorities when carrying out the duties set out in

h 1. Any app Iz given by 8 regy y o the Agency undes the Directive are without prejudice

‘to any duly justified futere use of its powars by the regulatery authority under this Article or to any penalties imposed

by other refevant authorities or the Commission.

has been designated under Article 13, the regulatory authority shall:

{a} monitar the transmission system owner's and the independent system operator’s compiiance with their

obligations under this Article, and Base penalties far non-compllance in accordance with parsgeaph aid),

{b] monitor tha relations and communicstions between the independent system operator and the transmission

system owner so as 1o ensure compllance of the independent system operatar with its obligations, and in particular

approve contracts and act as a dispute settlement authority between the independent system oparator and the

transmissbon system owner in respact of any complaint submitted by elther party purssant to paragraph 11;

{c} without prejudice to the precedure under Article 13(2)(c), for the first ten-year network development plan,

approve the imvestments planning and the multi-annual network development plan presented annuakty by the

independent system operator;

{d} ensure that netwark access tariffs collected by the independent system operatar include remuneratian for the

network owner of network owners, which grovides for adeguate remuneration of the setwork assers and of amy new

investments mada thersin, provided they are econamically and efficiently incurred;

{e] have the powers o carry out | tons, inchding ur ced inspactions, at the premises of trancmvscion

system owner and independent system oparstor; and

referred to in paragraphs 1, 3 and 6 in an efficient and expediticus manner. For this purpose, the regulatony autharity

shall have at least the following powers:

(e} to issue binding decsions on electricity undertakings;

{b] to carry out investigations into the functioning of the electricity markets, and to decide upon and impose any

necessary and proportionate measures to promate effectve competition and ensure the proper functioning of the

market. Where appropriate, the regulatory authordty shall akeo have the power to cooperate with the national

competition autharity and the financial market regulators or the Commission in conducting an imvestigation relating

o competithon law;

{€) to require any infarmation fram elactricity ings relavant for the fulfilment of its tasks, including the

justification far any refesal to grant third- party sccess, and any information on measures necessary to remforce the

network;

{d] ta impose effective, proportionate and dissuasive penalties on electricity undertakings not complying with their

ohligations under this Directive orF any relevant legally binding decisions of the regulatory authority or of the Ageacy,

or to propese that a competent court impose such penalties, This shall include the power to impose or prapose the

In addition to the dutles and powers conferred on it under paragraphs & and 4 of this Aricle, when a rranemission

system operator has been designated in accordance with Chapter W, the regulatory autharity shall be granted at least

the following duties and powers:

{a] ta issue penatties in accordance with paragraph 4(d) for discriminatory behawiour in favour of the vertically

integrated undertaking;

{b] to monitcr communications between the transmissicn system operator and the vertically integrated undertaking

50 a5 1o ensure compliance of the transmission system operatar with its obligstions; UNTIL H

The regulatory authosities shall be responsible for fixdng or approving sufficiently in advence of their entry into force

at least the methodologies vsed ko calculate or establish the terms and conditions for:

{a) comnection and access to national rks, including tr Ession and distribution tariffs or thekr

methodalagies, Those tariffs or mathodobogies shall allow the necessary investrments in the networks to be carried

out In a manner allowing those investments to ensure the viabdlity of the metworks;

(b} the provision of balancing senvices which shall be performed in the mest economic manner passible and provida

appropriate incentives for network users to balance their input and off-takes. The balancing services shall be

provided in a fair and non-discriminateny manner and be based on objective criteria; and

{c) access to cross-harder inf including the Jures for the allocation of cepacity and congestion

management.




The methodologies or the terms and conditions refemred to in paragraph & shall be pubfished.

In fixing 0r approving the taritfs or methodalogies and the balancing sendces, the regulatary authorities shall ensure
that rans misson and distribution system operators are grantsd appropriate incenthve, over both the shor 2nd long
term, to increase efficiencies, faster market integration and security of supphy and support the related research
acthites.

The regulatary authorities shall monitor congestion management of national electricity systems includsng

ors, and the | af fen rules. To that end, rransmission system

operators or market operators shall suhmmhar congestion managament rules, inchuding capacity allecation, to the
naticnal regulatory authorities. Mational regulatary authorities may request | ta those rules.
Regulatory authorities shall have the authority to reguire transmission and distribution system operators, if
nesessary, to madify the t d conditions, i ing taritfs or methodolagies referred to in this Artick, to ensere
that they are pr c and applied in iscriminatory manner. inthe event of delay in the fing of

issian anad distribation taritfs, y authorities shall hove the power to fix or spprove provisional

Issban and distribution tarffe or methodologles and to decide an the appropiate compensatorny measures if
the final t izsign and di ion tarifis or metho jes deviate from those provisional tariffs or

methodol ogies.

Any party having 3 complaint against a transmission or distribution system operator in relation to that operator's
ohligations under this Directive may refer the complaint 1o the regulatory authordty which, acting as dispute
settlement authority, shall isswe a decision within a period of two months after receipt of the complaint. That peried
may be extended by bwo manths where additional infarmaticn is saught by the regulatory autharity. That extended
period may be further ded with the of the © fail The regul v autharity’s decision shall

 have binding effect unless and until overrvled on appesl

Any party whi |s affected and wia has a right to complain concerning a declsion on methodologies taken pursuant te
this Articke or, where the regulatary authority has @ duty to consult, concering the proposed tariffs o
methodolagies, may, at the latest within two months, or 3 shortes tine perod as provided by Member States,
following publication of the decision or proposal for a dedision, submit a complaint for review. Such a complaint shall
nat have suspencive effect.

Member States shall create

ppropriate and efficient isms for regul cantrol and transparency =0 as to
avoid any abuse of a deminant position, in particubar to the detriment of consumers, and any predatory behavieur.

Thase mechanisms shall take account of the provisions of the Treaty, and in particular Article 82 thereof,

Btemmber States shall ensure that the approgriate measures are taken, including administrative action of criminal
praceedings in canfarmity with their natianal law, against the natural or legal persans responsible where
confidentiality rules imposed by this Directive have not bean respected.

Complaints referred to in paragrapghs 11 and 12 shall be without prejudice ta the exercise of rights of appeal under
Community of national law

Decisions taken by regulatory authorities shall be fulby reasoned and justified to allow for udicial review. The
decizions shall be available to the public while preserving the confidentiality of commercially sensitive information.
Kember States shall ensure that suitable mechansms exest at national level wnder which a party affected by a
decision of a regulatoery authority has a right of appeal to a body indegendent of the parties invelved and of any

Eovernment

Adticle 38
Regulatory autherities shall closely consult 3nd cooparate with each other, and shall provide each other and the
Agency with any information necessany for the fulfiiment of thelr tacks under this Directive. In respect of the
information exchanged, the receiving autharity shall ansure the same level of confidentiality as that required of the
orginating authority.

ap shall coop at least at a regional level to:
{a] foster the oreation of operational arrangements in arder ta ensble an optimal menagement of the network,
promate joint electrcity exchanges and the allocation of cross-border capacity, and to enable an adeguate level of
interconnection capacity, including through new intercannection, within the region and hetween regions to allaw for
development of effective competition and improverment of security of supply, without discriminating between supply
undertakings in different Member States;

k) coardinate the development of all network codes for the relsvant fssion systerm ap d oth
market actors; and
{cj conrdinate the development of the rules g Ing th gement of

Mational regulatory authorities shall have the nghtm enter into cooperative arrangements with each cther to foster
regulstory cooperation,

The actions referred to wn paragraph 2 shall be camied out, as iate, in close o Itation with cther ralevant
national authorities and without prejudice to their specific competencies

The Commission may adopt Guidelines an the extent of the duties of the regulatony autharities to cooperate with
each other and with the Agency. Those , designed to amend ial cl of this Directive by
supplenentbg it, shall be adopted in accordance with the regulatory procedure with scrutiny referred to in

Article 46{2),

Compliances with the Guidalines

Aticle 39

Any regulatary authority and the Commission may request the opinon of the Agency on the comphance of o decison
taken by a regulatary authority with the Guidefines referred to in this Directive arin Regulation (EC) Mo 714/2009.
The Agency shall provide its opinion te the regulatary suthority which has requested it o 1o the Commssion,
respectively, and 1o the regulatory authordty which has taken the declskon in guestion withia three months from the
date of receipt of the request,

Where the regulatory autharity which has taken the decision does not comply with the Agency's opindon within four
months from the date of receipt of that opinion, the Agency shall inform the Commission accordingly.

Any regulatary authority may inform the Commisson whers it considers that a decision relevant for crosc-border
trade taken by ancther regulatory authority doas not comply with the Guidelines referred to in this Directive orin
Regulation {EC) No 714/2009 within two months from the date of that decision.

Wheve the Commission, within twe menths after having been mformed by the Agency in accordance with

paragraph 3, or by a regulatory autharity in accordance with paragraph 4, or on its own initiative, within three
menths fram the date of the dedision, finds that the decision of a regulatorny authority raises senous doubts as to its
compatibility with the Guidelines referred to in this Dicective or in Regulation (EC) No 714/2009, the Commission may
decide to examing the case furthes. In such & case, it shall invite the regulatory authority and the parties 1o the
proceadings before the regulatory authaority to submit chservations

‘Where the Commission takes a decision 10 examine the case further, it shall, within four months of the date of such
decision, issue a final decision:

{a] not to rake objections against the decision of the regulatory authorty; or

{b] to require the regulatory suthority concernad to withdraw its decision on the basis that that the Guidelines have
nat been complied with,

Where the Commission has not taken a decision to examine the case further or a final decision within the Ge-limits
set in parographs 5 and & respectively, it shall be éeemed not to have raised cbisctions ta the decision af the
regulatony authority.

The regulatary authority shall comply with the Commission decision to withdraw their decision within a period of twg
months and shall inform the Commission accordingly.

The Cammission may adopt Guidefines setting out the detaik of the procedure to be foBowed for the application of
this Articke. Those measures, designed to amend non-ezentlal elements of this Directive by supplemeanting it, shall be
adapted in sccardance with the regulatany procedure with scrutiny refarred ta in Artick 46( ),



Article 38
Regulatory authorities shall dosely consult and cooparate with each other, and shall provide each other and the
Agoncy with any information necessany for the fulfiiment of thelr tasks under this Directive. In respect of the
information exchanged, the receiving autharity shall ensure the same level of confidentiality as that required of the
originating authosdty.
Repulatory ities shall coop ot least at a regional level to:
{a} foster the creation of operational armangements in arder ta enable an optimal management of the network,
promaote joint electricity exchanges and the allocation of cross-border capacity, and to enable an adequate level of
interconnection capacity, including through new intercannection, within the region and between regions to allow for
development of effective competition and improvement of security of supply, without discriminating between supply

undertakings in different Member States;

i{b) coardinate the development of all network codes for the relevant or SYETET Oy ol rth
market actors; and
(e} conrdinate the development of the rules go ing th it of i

National regulatory authorities shall have the right to enter into cooperative arrangements with each cther to foster
regulatory cooperation,

The actions referred to in paragraph 2 shall be camied out, as approprate, in close consultation with other relevant
national authorities and without prejudice 1o their specific competencies

The Commission may adopt Guidelines on the extent of the duties of the regulatony autharities to cooperate with
each other and with the Agency. Those designed to amend ial of this Directive by
supplementing it, shall be adopted in accordance with the regulatory procedure with scruting refesred toin

Article 4642),

Complarsa W e i
Aticle 39

Any regulatary authority and the Commission may request the opinion of the Agency on the comphiances of o decision
taken by & regulatary authority with the Guidefines referred 1o in this Directive or in Regulation (EC) Mo 714/2009.
The Agency shall provide its opinion to the regulatory suthority which has requested it or to the Commission,
respectively, and 1o the regulatory authority which has taken the deciskon in questicn within three months from the
date of receipt of the request,

‘Whare the regulatony suthority which has taken the decision does not comgdy with the Agency’s opindon within four
manths from the date of receint of that opinion, the Agency shall inform the Commission accordingty.

Any regulatary authority may imform the Commissian where it considers that o decisian relevant for cross-bordes
trade taken by ancther regulatory authority does mot comply with the Guidelines referred to in this Directive orin
Regulation (EC) No 714/2002 within two months from the date of that decision,

Where the Cm\;lmiss.inn, within two months after he‘\..;lnjg Iiieen"‘nlolrme;:l.by"t.he Agency In accordance with

paragraph 3, o by a regulstary autharity in accordance with paragraph 4, or on its own inititive, within thice
months from the date of the dedsion, finds that the decision of a regulatony authority rases senous doubts as 1o s
compatibiity with the Guidelines referred to in this Directive or v Regulation (EC) Mo 714/2000, the Commission may
dacide to examine the cate furthes. in such a case, it shall inuvite the regulatory authority and the parties to the
proceedings bafore the regulatory authority to submit cbservations

Whese the Commission takes a decision to examine the case further, it shall, within four months of the date of such
decision, issue a final decision:

{a} nat to raise ohjections agzinst the decision of the regulatory awthority; ar

{b) to require the regulatory sutherity concerned 1o withdraw its decision on the basls that that the Guidelines have
nat been complied with.

Where the Commission has net 1aken a decigion 1o examine the case further or a final decision within the time-limits
set in paragraphs % and 6 respactively, it shall be deemed not to have rased ohjections to the decision of the
regulatony autharity.

The regulatory authority shall comply with the Commission dacision to withdraw their dacision within a period of two
months and shall inform the Commission accordinghy.

The Commission may adopt Guidelines setting cut the details of the procedure to be folowed for the application of
this Articke, Those measures, designed to amend non-cssential eloments of this Directive by supplementing it, shall be
adopted in accordance with the regulatony procedure with scratiny referred to in Articke 46(2).

Record keeping
Article 40
iember States shall reguire cupply undertakings 1o keep at the dispocal of the natlonal authorities, iInchuding the
national reguiatory authority, the naticnal it thorities and the Commission, far the fulfil of their
tasks, for at least fve years, the relevant data relating to all tra b bectricity supphy and el

derivatives with wholesale customers and transmission system operators

The data shall inchude details an the characteristics of the relevant transactions such as duration, delivery and
settlement rules, the quantity, the dates and times of execution and the transaction prices and means of ideatifying
the whalesale customer concemned, as well as specified details of all unsettled clectricity supphy contracts and
electricity derivatives.

The regulatary authority may decide to make available to market participants of that i & ided
that lly sensitive inf lon on ndividual market players or indnidesal transactions & not released. Thic
paragraph shall not apply to information about financial instrements which fall within the scope of Directive
2004/39/EC.

To ensure the uniform applcation of this Article, the Commission may adopt Guidelines which define the methods
and arrangemants for recard keeping as well as the form and content of the data that shall be kept, Those measures,
dessgned to amend non-essential elements of this Directive by supplementing it, shall be adopted in accordance with
the regulatory procedure with scruting referred ta in Artick 46(2),

With respect to transactbons in electricity derivatives of supply undertakings with wholesale c and
transmisson system oparators, this Article shall apply only ance the Commission has adepted the Guidelines referred
toin paragraph 4

The provisions of this Articke shall not create additional abligations towands the authorities referred to in paragraph 1
for entitkes faling within the seope of Directive 2004/33/EC.

In tha event that the authorities refammed to in paragraph 1 need access to data kept by entities falling within the
scope of Diective 2004/33/EC, the suthorities r ible under that Directive shall provide them with the required
data.
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Final provisions

Safeguard measures.
Article 23 Article 24 Article 42

In the event of a sudden crisis in the energy market and where the physical safety ar security of persans, apparatus or installations or system integrity is threatened, a Member State
may temporarily take the necessary safeguard measures. Such measures must cause the least possible disturbance in the functioning of the internal market and must not be wider in
scope than is strictly necessary to remedy the sudden difficulties which have arisen.

The Member State concerned shall without delay notify these measures to the other Member States, and to the Commission, which may decide that the Member State concerned
must amend or abolish such measures, insofar as they distort competition and adversely affect trade in @ manner which is at variance with the common interest.

|3 m s s an s R PP SR AR SRR RS AR AR A IARRS Monitoring of imports of electricity B e e

| Article 25

Member States shall inform the Commission every three

months of imports of electricity, in terms of physical flows,

that have taken place during the previous three months

from third countries

B R R D R R R R S B R R D B PR R D P Lewvel playing field
Article 43
Measures that the Member States may take pursuant to this
Directive in order to ensure a level playing field shall be
compatible with the Treaty, notably Article 30 thereof, and
with Community law.
The measures referred to in paragraph 1 shall be
proportionate, non-discriminatary and transparent. Those
measures may be put into effect only following the
|notification to and approval by the Commission.
The Commission shall act on the notification referred to in
paragraph 2 within two months of the receipt of the
notification. That period shall begin on the day following
receipt of the complete information. In the event that the
Commission has not acted within that twa-manth period, it
'shall be deemed not to have raised objections to the
|notified measures.

Derogations

Article 28 | Article 26 | Article 44
Those Member States in which commitments or guarantees
of operation given before the entry into force of this
Directive may not be honoured on account of the provisions
of this Directive may apply for a transitional regime which
may be granted to them by the Commissicon, taking into
account, amangst other things, the size of the system
concerned, the level of interconnection of the system and
the structure of its electricity industry. The Commission
shall infarm the Member States of those applications
betore it takes a decision, taking into account respect for
confidentiality. This decision shall be published in the
| Official Journal of the European Communities.
The transitional regime shall be of limited duration and shall
be linked to expiry of the commitrments or guarantees
referred to in paragraph 1. The transitional regime may
cover deragations from Chapter IV, VI and Vi1 of this
Directive. Applications for a transitional regime must be
notified to the Commission no later than one year after the
(entry into force of this Directive. R e S A A AR RS A AL S S A ettt Sl
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Member States which can demonstrate, after the Directive
has been brought into force, that there are substantial
problems for the operation of their small isolated systems,
may apply for derogations from the relevant provisions of

Chapter IV, V, V1, V11, which may be granted to them by the Wember States which can demonstrate, after the Directive has been brought into force, that there are substantial
Commission. The latter shall inform the Member States of problems for the operation of their small isolated systems, may apply for derogations fram the relevant provisions of
those applications prior to taking a decision, taking into Chapters 1V, ¥, VI, VII, as well as Chapter |11, in the case of micro isolated systems, as far as refurbishing, upgrading and
account respect for confidentiality. This decision shall be expansion of existing capacity are concerned, which may be granted to them by the Commission. The latter shall inform
‘published in the Official Journal of the European the Member States of those applications prior to taking a decision, taking into account respect for confidentiality. This
Communities. This paragraph shall also be applicable to decision shall be published in the Official Journal of the European Union. This Article shall also be applicable to

| Luxembourg. | Luxembourg,
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Article 25

The Commission shall submit a report to the Council and the

European Parliament, before the end of the first year
following entry inta force of this Directive, on
harmenization requirements which are not linked to the
provisions of this Directive. If necessary, the Commission
shall attach ta the report any harmonization proposals

necessary for the effective operation of the internal market

in electricity.

The Council and the European Parliament shall give their
views on such proposals within twao years of their
submission.

Article 26

The Commission shall review the application of this
Directive and submit a report on the experience gained on
the functioning of the internal market in electricity and the
implermentation of the general rules mentioned in Article 3
in order to allow the European Parliament and the Council,
in the light of experience gained, to consider, in due time,
the possibility of a further opening of the market which
would be effective nine years after the entry into force of

the Directive taking into account the coexistence of systems

referred to in Articles 17 and 18,

A Member State which, after the Directive has been brought
into force, for reasons of a technical nature has substantial
problems in opening its market for certain limited groups of
the non-househaold customers referred to in Article 21(1}{b)
may apply for derogation from this provision, which may be
granted to it by the Commission for a period not exceeding
18 months after the date referred to in Article 30(1). In any
case, such derogation shall end on the date referred to in

Article 8 shall not apply to Cyprus, Luxembourg and/or
Malta. In addition, Articles 26, 32 and 33 shall not apply to
Malta.

For the purposes of Article 9(1)(b), the notion ‘undertaking
performing any of the functions of generation or supply’
shall not include final customers who perform any of the
functions of generation and/or supply of electricity, either
directly or via undertakings aver which they exercise
cantrol, either individually or jointly, provided that the final
customers including their shares of the electricity produced
in controlled undertakings are, on an annual average, net
cansumners of electricity and provided that the economic
value of the electricity they sell to third parties is
insignificant in proportion to their other business

Article 21{1)c). operations.
Review procedure
Article 27 Article 45
In the event that the report referred to in Article 28(3) reaches the conclusion whereby, given the effective manner in
which network access has been carried out in a Member State — which gives rise to fully effective, non-discriminatory
and unhindered network access — the Commission concludes that certain obligations imposed by this Directive on
undertakings {including those with respect to legal unbundling for distribution system operators) are not proportionate to
the objective pursued, the Member State in guestion may submit a request to the Commission for exemption from the
requirement in question.

The reguest shall be notified, without delay, by the Member State to the Cormmission, together with all the relevant
information necessary to demonstrate that the conclusion reached in the report on effective network access being
ensured will be maintained.

Within three months of its receipt of a notification, the Commission shall adopt an opinion with respect to the request by
the Member State concemned, and where appropriate, submit propozals to the European Parliament and to the Council to
amend the relevant provisionsof the Directive. The Cormmission may propose, in the proposals to amend the Directive, to
exempt the Member State concerned from specific requirements, subject to that Member State implementing equally
effective measures as appropriate.

Committee
| Article 46
The Commission shall be assisted by a committee.
Where reference is made to this paragraph, Article 5a{1}
to (4], and Article 7 of Decision 1995/468/EC shall apply,
having regard to the provisions of Article 8 thereof.

Reporting

Article 28 Article 47

The Commission shall monitor and review the application of this Directive and submit an overall progress report to the
European Parliament and the Council before the end of the first year following the entry into force of this Directive, and
thereafter on an annual basis. The report shall cover at least:

(&) the experience gained and progress made in creating a complete and fully operational internal market in electricity
and the obstacles that remain in this respect, including aspects of market dominance, concentration in the market,
predatory or anti-competitive behaviour and the effect of this in terms of market distortion; UNTILH
Where appropriate, this report may include recommendations especially as regards the scope and modalities of labelling
provisions including e.g. the way in which reference is made to existing reference sources and the content of these
sources, and notably on the manner in which the information on the environmental impact in terms of at least emissions
of CO2 and the radioactive waste resulting from the electricity production from different energy sources could be made
available in a transparent, easily accessible and comparable manner throughout the European Union and on the manner
in which the measures taken by the Member States to control the accuracy of the information provided by supplisrs
could be streamlined, and measures to counteract negative effects of market dominance and market concentration,

Every two years, the report referred to in paragraph 1 shall also cover an analysis of the different measures taken in the
Member States to meet public service obligations, together with an examination of the effectiveness of those measures
and, in particular, their effects on competition in the electricity market. Where appropriate, this report may include
recommendations as to the measures to be taken at national level to achieve high public service standards, or measures
intended to prevent market foreclasure.
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Article 27

Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this
Directive not later than 19 February 1999, They shall
forthwith inform the Commission thereof.

Belgium, Greece and Ireland may, due to the specific
technical characteristics of their electricity systems, have an
additional period of respectively 1 year, 2 years and 1 year
to apply the obligations ensuing from this Directive. These
Member States, when making use of this option, shall
inform the Commission thereof.
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The Commission shall, by 3 March 2013, submit, as part of
the general review, to the Furopean Parliament and the
Council, a detailed specific report outlining the extent to

which the unbundling requirements under Chapter V have

been successful in ensuring full and effective independence
of transmission system operators, using effective and
efficient unbundling as a benchmark.

For the purpose of its assessment under paragraph 3, the
Commission shall take into account in particular the
following criteria: fair and non-discriminatory network
access, effective regulation, the development of the
network to meet market needs, undistorted incentives to
invest, the development of interconnection infrastructure,
effective competition in the energy markets of the
Community and the security of supply situation in the
Commurnity.

Where appropriate, and in particular in the event that the
detailed specific report referred to in paragraph 3
determines that the conditions referred to in paragraph 4

submit proposals to the European Parliament and the
Council to ensure fully effective independence of
transmission system operators by 3 March 2014,

The Cammission shall, no later than 1 January 2006, forward to the Eurapean Parliament and Council, a detailed report
outlining progress in creating the internal electricity market. The report shall, in particular, consider:
— the existence of non-discriminatory network access;
— effective regulation;
— the development of interconnection infrastructure and the security of supply situation in the Community;
— the extent to which the full benefits of the opening of markets are accruing to small enterprises and households,
notably with respect to public service and universal service standards;
— the extent to which markets are in practice open to effective competition, including aspects of market dominance,
market concentration and predatory ar anti-competitive behaviour;

— the extent to which customers are actually switching suppliers and renegotiating tariffs;

— price

developments, including supply prices, in relation to the degree of the cpening of markets;

— the exparience gained in the application of the Directive as far as the effective independence of system operatars. in
vertically integrated undertakings is concerned and whether other measures in addition to functional independence and
separation of accounts have been developed which have effects equivalent to legal unbundling.

Where appropriate, the Commission shall submit proposals to the European Parliament and the Council, in particular to
guarantes high public service standards.

Where appropriate, the Commission shall submit proposals to the European Parliament and the Council, in particular to
ensure full and effective independence of distribution system operators before 1 July 2007, When necessary, these
proposals shall, in conformity with competition law, alse concern measures to address issues of market deminance,
market concentration and predatory or anti-competitive behaviour.

Repeal

Article 29
Directive 90/547/EEC shall be repealed with effect from 1
July 2004.
Directive 96/92/EC shall be repealed from 1 July 2004
without prejudice to the obligations of Member States
concerning the deadlines for transposition and application
of the said Directive. References made to the repealed
Directive shall be construed as being made to this Directive
and should be read in accordance with the correlation table
/in Annex B

Implementation
Article 30

Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this
Directive not later than 1 July 2004, They shall farthwith
inform the Commission thereof.

Member States may postpone the implementation of Article
15(1) until 1 July 2007. This shall be without prejudice to the

requirements contained in Article 15(2}.
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Article 48

Directive 2003/54/EC is repealed from 3 March 2011
without prejudice 1o the obligations of Member States
cancerning the deadlines for transposition and application
of the said Directive. References to the repealed Directive
shall be construed as references to this Directive and shall
be read in accordance with the correlation table in Annex 11

Transposition
Article 49

Member States shall bring into force the laws, regulations

and administrative provisions necessary to comphy with this
Directive by 3 March 2011. They shall farthwith infarm the
Commission thereof.

They shall apply those measures from 3 March 2011, with
the exception of Article 11, which they shall apply from

3 March 2013.

When Member States adopt those measures, they chall
contain a reference to this Directive or be accompanied by
such a reference on the occasion of their official
publication. The methods of making such reference shall be
laid down by Member States.



When Member States adopt these provisions (measures), they shall contain a reference to this Directive or shall be Member States shall communicate to the Commission the
| accompanied by such reference on the occasion of their official publication. The methods of making such reference shall text of the main provisions of national law which they
be laid down by Member states. |adopt in the field cavered by this Directive.

Article 28 Article 31 Article 50

This Directive shall enter inta force on the 20th day following that of its publicaticn in the Officiallournal of the European Communities.

_A_rt_icle 29 _Article 32 A!'ti_cle 51
This Directive is addressed to the Member States.

1996 2003 2009
' ' CHAPTER X

Retail markets

[33233533332233203253053330 30355333035 33333303533 |  Articledl

In order to facilitate the emergence of well functioning and

transparent retail markets in the Community, Member

| States shall ensure that the roles and responsibilities of

transmission system operators, distribution system

operators, supply undertakings and customers and if

necessary aother market participants are defined with

respect to contractual arrangements, commitment to

customers, data exchange and settlement rules, data

ownership and metering responsibility.

Those rules shall be made public, be designed with the aim

to facilitate customers’ and suppliers’ access to networks,

‘and they shall be subject to review by the regulatory

‘autharities or other relevant national authorities.

Large non-housshaold customers shall have the right to

contract simultaneously with several suppliers.
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