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“If the Nineteenth century was a century of parliaments,
and the Tewentieth was a century of governments,
then the Twenty-first will be that of courts and judges. ™
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NATO MNorth Allasdic Treate Organisalion

NGO Non Governmental Organisation

N United Nuhioms

TNGA United Mations General Assembly

TINSC Lrited Nations Security Counil

s United States {of AmeTica)

WRIT World Bank Tospection Panel

WD World [Tealth Oreanisation
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Introdudion

The current international system is influenced by mary powertul actors, Apart from
He traditional nation states there arge inkratiomal crganisations, nom sgovermmetntal
organisations (NGOke), mternatioral companies and many other actors en the elobal
plaviround — all inflaerang polibics 0 thedt own way, tor thedt oven benetits, This
clobal organisaticm and “management™ of our world, wita an enormons ameunt of
different actors, is Tather new and challenges the old order and idea of politics in
many wavs. Allthe aclors invalved release Soubls and discassions concarning their
legitimacy and hedt way of acting. Doe to the high momber of actors and  the
receney of the system, control medhandsims ard the general order ate much arder
by obkain. CGlobal sovernanee concerring malt Tevel sovernonoe is gelling meoere
difticull = lines hatween palitical and lagal orders bacome hlear, 2

Regarding the internatiomal sysbemn, with all dts facets, et is o greal demand of
discussions. ol one area of the indernalional sestem is of special impodance, the
Tewal svatern. This asserbive for mary gatoomes in politios. With the shift of the legal
sywtom  “away from it tradilonal stetos as the exclusive realm of  states™
{imaginable as a horizontal level) also into the vertical level (e international legal
syslem), il covers @ wider range and beromes of greater complexidy and of maore
impor k.

Althomgrh a Tot of potitics are aleady made cutside of nation skates there s st not
“tae” International Tav wee comld kalk about. Thete is no unity, Se tar the missing
unity of infernational Taw creales a “hide and seek™ game, mainly involving

Uttt of responsibility and accountabilite for all actors involved

Internativmal organisations as such enjoy a special Tole in the international system,
sinee they are creaked by natiom stakes (therefore implicily different to ather
international groups as for example NGOs, which are more o1 less independent
aciors). They are acling for a pool of nalion slales and are equipped wilth parily
similar means bul nol with the same restrictions. The umbralla term international
orgranisation i this paper is definged for Bose otgamisationy which were conetrcted
by a mumber of ditferent nation states and acting (therefore influeneing) on the

mtermational Tewel, They are not independent from nation states but may ba seem as

" Wessel, Rameis & Wonters, Jen (Tortheoming The Phenomenon of Multilove] RegulzGon:
Tnteracticns betivean Glohal, Furonaean md Matbomnal Regealarory Stheves T A Tallesdal, TLAL W ek
and [ Woubers (BEday: Multileve]l RepulaBion end the L The hikoesioy Sebveen Global, Torozeen end
Matione] Wormee Hve Procesues (Tortheommyg, =2

30 Wellima, Raren (20814 Tragmerte tom oF intemational law end cstz alishineg an acecantabiliby
regrimw for ke Honal ergenisatons: The role of T udioaerys v closing fhe gz, pE
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e extended arm of @ pool of natiom slates. The difficulbies for these kinds of
organisations emerge from different backgrounds of the different natiom skates
Terjeamdingg their historicn, Tespal systems and aaltures. This might canse problems and
detain the development and decision-makingr of te nternational orsanisations, Dhe
bey thesit spercial role o the imtemational playinoand, this paper will coneestrake anid
examine international organisations.

Observing daily happenings all over the world, it becomes pretty clear that
inlernational organisations are nod exclosively able 1o make infernational politics.
The competence of jdobal sovermance sHIT remaing with Fae nabion states" 1l
nevertheless, the international organisation’s importancy is rrowing constantly, and
Heew gaim more: mfluence when it comes to polibical decision making. Tokermational
organisalions are everyiwhere and theis voices and adions cannol be ignored.
Pedlitical decisions made by nation stabes depend  om international orgparisation’s
actions and £o equalle infloence those —tha ioderplay belween the aclors gels more

imparlanl ®

But thery s one serions  differemee bebwes nabion states  and  intermatiomal
organisations: nation stales themsealves have constiludions, Taws and rules and ather
lewal backgrounds o sarankes “lewiimate behaviour™. Althougl inkermatiomal
urganisations are in principle based oo charkers, in many areas they s naot bound
by tardamemnbal ddeas gy natiom states avv; a democratic order i the interatiomal
syslem is missing. Despide marmye differend apinions towards that matler one
example therefore may be the lack of bumagn rights bonding  inteonatienal
orgarisalion: cojoy.” As one can imagine, 1his caeales problems when it comes Lo
activities and decision-making,  Nation states have to sct inoa much meore
“obmereed” amd restricked way than intematiomal organisations Moy bmes il s
called into question whether this missing Jeersl background is creatirg a crisis in

ferms af the legitimate Debaviour of icdernational organigalions.®

s Alveraw, Jome T (ZOCSY Tnkarnabonal Orgenisation as Love- mahors, OXFCHELY Undversity M ress:
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Tt ia a “hot topid” to And out gboat the mechanismys of power intemmational
organisations execute and the lkegal srounds on which they act.? But the importance
lics in the development of altemabives to improve the carrent syvatom, after lacks
have been examined, The approach preferred in this paper is to find out about the
pussibilifies o improve Fhe lesmal belaviour of intermatismal organisabons as lobal
plavers, One sim or this papeT is, to examine whether there are conditions, which
aliow the support of legitimate behaviour in tae infermational system, or if they are

fragmerdary orgven missiry.

By virtue of the rrowing complexity and importanes of inkemationa orgranisations
ard the ret entively implemen- bed unity of law in the intermational syskem this papes
examinas the main researcy quesion: “With regard 1o esfablished systems of
accountability and Fhe take of law, to what extent can ackiens by international
organisalions vonsidered 10 be legilimata, and what are solutions o overcome

pussible problems?

The zelevanee of this topic can be summarised in four major poinls:

1. The general imporance and infloence of internalional oeganisalions is
E-;Tl:_'ll'l."'.-"i"."lé; EMTTOTTINCRA '}]}

2o Uity of law is not enfirely realised on the intemational Tesel, resulting in
too mach latitude for international organisations,

3. Teternational organisalions car exiricale themselees fram  acoouodabilily
which might lead to a lack of legiimate behaviour om the irternational Tevel.

4. Ag g consgquence, we ohserve viglalions of richis in seceral areas (for

example human rights).

Methodology

The methad adopled is a lileralure-based analvsis of the main issues covered, These
include: sarious numbers of texts aboul international law mechanisms in genaral,
feriticaly  researdh  abont  acooumtability and  resmonsibility of  mtemational
organisations, researcl papers o legitimacy, the melatiorship between lewsitimacy
arc peheer, recommendations and dmprovements bk the corrent international
ayalem.

Besicdes Towdll e secomdary literature published by the Toited Nabons (TN, the

European Union (EUY anc the ternatiomal Ceurt of Justive (IIC) to get furthes

0z Wallons, 2004, p2



mformation  about prejects and  their acoomplishment. T cases where i s

appropriate, case law will be quoted.

Structure

Tn wrder to answer the tesearch queshion the paper is divided into five main
chapters, The firet chapter ceals with thye question: “What is legiimate behaviour,
ard what lacks, recarding lecitimat behaviows, can be examined in the corrent
inlermalional sysiem?”

Ter anewer the question, several arcas of importance will be discassed. Firstly the
impurtaner of lestimacy in systems will be examiwd. Regarding  further
egmiabion of the topic, one should underskand why it is needful to discuss this
fopic. THlegidimacy is oot a desi-able condition, there is no need 1o fallow up 1o that
topic. Secomdly, the term Tegitimacy will e examined. As it s a rather abstract term,
ils main definiions will be presented and combined. Towill he examinad amang the
traditional idea of [western} nation atates. T the same part, this derimition of
legitimacy will lead to examine some indicalions for lesitmate behaviour. This part
is important te gain an extensive understandirg of legiimacy and legitimate
behaviour. Only with the help of this analysis, the following research can be made.
T the last part, Fhe analysis of legpbimacy and Jegitimate bebhaviour will e
transferred to Fhe mternational systenm. Tnthis part, the gverall problem concemingg
legitimate behaviour will be demonstrated. In my opinion it is important to gain an
oulling of the general prolilemn befoe going into detail, narrowing down the dopic 1o
Hee aralvsis of inkermatiomal omgamisabons only. Bvenn iF this paper’s main gooal is b
dermanstrate an extract of (e indernational evslam, one need 10 be able o inteprale it
into the overall picture.

Arter thy Thustration about lejdbmacy in chapter ome, chapter b presenbs
international organisations within the international system. The question of chapter
1wo is: “¥What is the «ole of international organisations in ihe inlernational s¥stem?”
Tn tais chapter, T will examine their rele in general, bl also the Danges
inkemational  organizations  have browaght too e intermatiomal Tesgal o system.
Additionally [ will examine the relationship between intecnational organisations,
Hheir membar stabes and ofler parbes. Tn this chapler T owdll creatt a wicer
undersianding of inlaroational organisalions, especially of iheir powers. The neead
ot this chapter Nes in the recojmibion of the ~ole and the poveer of intermational
organisations, Cnly if inkeenational organisations enjoy goeat poweTs, twre is the

nered for reshrichsms.



Trnchapler three T will then present the mair prablems of the modified male of law in
the imternational system and problems corcerning the legitimate behaviour of
imkermational gespamisations wTisimge from this modification. The mesring of the mule
of law and acceuntability will by exammined ad they will be linked to each other.
Ther sulz-ipaestion of this chaprer is: “What lesdEmacy lacks devive from the moditiend
Tiade or law commected to accountability mechanismms of international organisations?™
This precise recogmition of lacks towards legitimate behaviour by international
organisalions is imparart for Taler following improvements 10 reduge possible
problems

Chapter four aims to give recommendatons to improve legitimate behiaviour of
mtermabional otganisabions. Tn this chaphe it s impoathant o showe whefher there are
possibilities 1o improve the sestem or nol. T the Tacks we can examine i the curvent
sywtem are not possible to improwve, wee could stop anming alxat faem and just tiake
them for granted. Bul if thers are other solulions and possibilities we should
comaider thase wd wark o improve the carment svstem. The sub-research gquestiom
of this path is: “Are there possibilibes ke improwve the keritimake behaviou~s of
international oTianisations?”

Al Tast, the Aiftt chapler will consolidate the conleal as well as the coaclusions of the
previons four chaphers and answer Fe overall ~escarch gquestior: “With regrard b
tstablished svshems of decounbability and the male of Law, bwhat extent can actioms
by inte-maticmal organisations considered to be legibimate, sad what s-e solutions ke

overcome possible peoblams?”



1. The [nternational System - Legitimate Behaviom?

The first chapter explotes the asset of legitimate belavioor in toe marremt
mkermational systerm. To deselop Mg, we primarily need fo begin with basic
understandinges of demecratic legitimacy snd its importance in political ke It is the
kew element of the rirst chapter to examing the main featores of legibmscy, ik
importanee and its desitability for the intermations] order. These: indications, based
om @ theoretionl framework Tof natior states), will be translated o the international
level. Gereral problem areas developing from a possible lack of legidimacy on the
glubal Tevel weill be ecaminied. The sub-rescarch question af His chapter s “What is
legitimate behavicur, ard what lacks, regardirg egifimate behaviour, can be

et in e carrent imternational system

This chapter will merely give an overview about the seneral problems in the
inlernational syslam, creating ihe basis of any Furlher analysis. Onle if (e oeerall
problem resneding legnbimabe behaviour, ggered by multilevel resolation, s
understead, thye specified problem analysis and ity comesms will beeome clear,
Internativmal organizations have to be seen as o fundamental part of the whole
inlermational evslem ™ That iz why this precedent analysis is of greal imporlanoe ke
Huee felloweing anialvais ir chapter T

The folliwing discussion concemning a definitiom of the term TejgHmacy s not
exhamistive, Due to the practical bias of my work, I will not o into detail concesning
differeni thearatical madels of legitimacy . Neither does 1he required lengdh of the
paper allow tor that, nor is it nectsmaty B answer the veseareh questiom. Although a
reflexion abaut such models is an inferesting academic wopic, e imporlance of this
chapter is to gain a general mderstanding of legitimacy and ity relevance for

pulibical wystems.

1.1. Democratic Legitimacy and Stability of Orders

Fefore examining whal lagilimady in parlicular means, this first pard will beiefly
expose the mportance of Tegibmacy ir any system, The question s why any of the
discussions sbhoat legitimacy matter and why legitimacy iy desizable for an order?
ayalem.

Tollowing 1he arpumant of various social sciendists, one of A sl impo-ar
meany of legiilimacy s the positive impact on the stabilibe of e svskem. The

theorivs underline that the degree of legitimacy and the stability of a political order

O TTegerclever, And-eas; Weiffen, Brigitte (2004): Tntematwmal Tnuihadons 2o the Key: o e
Porspotiva o1 the demeratie Peace. Roeviese of ntornobime ] Studics, S5 ppAG-AER, pRaa



are relaled 1o each other! Heelham slales ihat the most imporand advanlages
bromght to a system of powes by Jegitimacy aoe “enhanced ozder, stability, [and]
ctiectiverness [ ]9 Tan Clark desoribes this theorsy as insafticient and incorrect, but
acnity nevertheless the positive etfects of lesdtimaey for a system (such as consent
arc fit membership). TTe argues that the causality weorks in e opposite ditection
than assumed and that a consensus about egitimacey mipht emerge under certain
conditiony.’

Ful the characieristics such as the ones supparted by other scientists can be seen as
Huee basic shructures for skabiliby, Omee of the reasoms for more effechvemess anid
erlanced order is siely the acceptance of the main struchare by many gTeat poweTs
it Fher systemn. For example, e chanoe of an overthrown of a sestem is just mob as
likele as inan illegitimale system with fewer acceptances of policies Iy powe <ful
Prarhos-

Targue thal the middle rourse of these {wo theories should beibe ore explaining the
acvanbagws of legabimacy i the most sutfaent way, There is no lejpbmacy
“orepping:” its way into a systom without the basis of consemans and support, bt
onee legitimacy Fas been established actively, enhanced order and effectiveness
should grow further doe 10 less appasition and mare suppart. These developed
featumes, such as comsent and sapport, e the first steps kneards o democracy.
Fellowingr this ling of argoment it means that legitimacy (amd  theefore the
legitimate ehaviour of powertal parties) is necessary to develop s democratic
vrderd

Stability of vrders, offectvenass, enbanced erder and democracy arg, for many of us,
desirable condiliens. Western nation states and their arders are buill among this
comeept and nowadays this idea gets cspecially intetesting for the international
sywtem. This is why discussions aleoot legibmaey fespeaaally in the global order) ane
TecurTent, and we can state at this point that a egitimate infermational order (with

lesilimate behaviour) should be agpired

T demmocratic mation states lesilmate behasiour of indivicoals, imatitutions but alwe

the povernment is puaranteed by the leral order and in detail by national courts,

SO Qlarh, 2005, nak

iz Bueetham, Tegitrmation of Power, oo Ciked in: Clark, 2005, 285
Cns ek, 2005, 3

= Bidsmgger, A World Restored, 1450 Cited me Clark, 2003, 8%
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Courts are imparlant 4o support demacracy and also legitimate behaviour.)® This is
due to the ract that cocts open the possibility of findamental rights like fo-
eocample the: vight o a remed v, AddiBonally are coatts doe to the division of poweers
independent from other govermmental institutions and are therefore able to comtrol
e srovernment’s actiona. This way, irdividuals as well as other institutions can
serk redress and hold institations and wso the sovernment responsible and
ageounbalble

This means that an establishment of an “effective and accessible justice sysiem isthe
way to provide toe elements of individuoal edress and reparation [ and s

therefore supportive towards lesitimacy within a state ™

Ful what is legitimace in detail? How can legitimacy be defired and whal are
ndications fur kesitmmate bebaviour? Tno the next part T will define legitimacy
theoretically based oo the ideas of (western) nation dates. Based on this explanatian,
T will driawe up (logically] mecessary (lejibimate] boelaviours of cinmmstances b

AT e ]&‘E;I Himiag ¥-

1.2, What is Tegitimacy?

What is kyatimate behaviour and what is it important for? This gueshon hay been
diseussed in literabure over and over again, Saentists can still not apmes to ome
comunen detinitivn tor the term legitimacy.” But how can we disenss kegitimate
behaviour and its imparance if thare is rodear definition for legilimacy leading the
way?

Therz are some definitions in legal ard social theory aboul how Tegilimacy can be
desoribed. Some of them will be disenssed here so that in the end some commem

indication for leyitimuacy can be madce

The firdd recognition abaul legiimacy is taal # i nod just the simple idea of
performing power — but thal legitimacy and power are connecled, Schimiller defines

H"IE_" Commectom bE_'t';’u-'t!E_"l'l ]E,"H'if'i'l'l'léi (5 and PHOWET i

CCns Wallems, 2004, U157 25
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Mgy conperks oz o uhority — Macht fnte Terrschaft — o, thereby,
s foblishes shinultioreowsly o obligadion to chey il right b rule,
Although the idea of a ttansformation of pure power to authority is attractive, Coes
Hhis conmection Hkewise Fgger a donger for Teatimacy? Poveerfal people can {andd
tryd to legitimise their actiors based on nommative decisions (such as roles and
principles). This means that legatimacy is {or al least can bed created by powrezhal
actors with the reference Lo national iolerests, walues and so forth. This fact can
cresabe difficulbies while talking abont lesglmacy — as ik idea is alwaays depending
on the interpretation by the rulers as well as by the ruled 7 Buildingr lesdtimacy omly
o o st of males, laws can Fherefore mot be the whole idea. Wichae]l Tdwards states

bt

"Legitirte Deliaidioir 15 vl Devasiners wandortalen By the appropricte ufloriy, v e

WAL o ereed et of mides, oo wib igrropFiote or Tntended effeicts.

This definition includes next o an agreement about cethain tules also the
“righifulness” of performed behaviour (with the autcome of appropriale or
intended effects). This idea s obvicusly difficult, as the catimation of the term
“rigghul” s varyire trom person to person. At fivst sdaney this whole concept may
sevm rathes slippery. It is not so easy to dedde who shoald or can judge about the
lesilimacy of an aclion, as there is no objective posilion.2 Bul oeverthelass, ihore are
arguments amplifying the importaece of this aspect of righth behaviour in the
discussion of legitimacy. Tvery dale is based on principles, ideas, whick are leading
the people’s behaviours and actions fone may call it education, socialisation} and
which are oreatingg the aomstibutional state and its valves in the end. Original ideas,
given from generation to generation (developing in Hime) torm the polifeal caltare
of mation slates. T arsue thal this form of agreament is josl as impartand as the
normative basis itsalf. Nol only becanse il forms the agresd sel of rules withir time,

bt also becanse the raled bave ke be comvineed that the molers achere o common

2 e S oarmiBrer, Plolioose O (200 5 Wl f is thore e Jewsitirise i thee FEurooee o Coione Ao bosee
irhE thiy be acegmplivhed? Max Flenck Prowkbmrasps Reehit doer Gemed-schafbagriiter, Boom, 2000, =
)

B Collingrweed, 2000, pa1s

* o Tedwve reds, Whichae] Q20000 MGO Tights and Reszensibilibew A New Terl for Gloze ] Covarnance.
Tomddom: The Toreizn Polcy Centre, p200 Crted w: Collhrgpwoond, Wisn (20061 Bon- proven-menEal
e s B, miveeer and legifimacy i intermatons ] sooeby. Reviow of Tnterns teenl Studaes, 32, po.
A= 454, sk Tnteme Gonmal Shadies Associahion, [ EXI D E

Sz Collimgeaod, 2000, paHd



rules s The interaction of the two, the agmeed st of reles and the coneeption of
acceptancye by the people, ane constucting the idea of legitimacy = while one is

depending on the othe S000s the idea of legitimacy

Myiot stk ABstract coneeption of vicit hat, rather, b Fhe norss of 3 specific colfionT systam

W T given fine, "

This idea also unhinges the above mentioned criticism on the rightful bebaviour. Tt

1= 1l

“the Frudraf He plilosopher, Buf fhe helif of the people L7

This Tecosmition s fmportant, as it provides the means o ostimate poerformend
aclions. Tha relevand aclors are heoce the padiciparis in (e syalem of rule, the
people of e commumity. Tot this alse means that a community or a dosed enbity is
nepded o deselop and maintain esitimacy. Clark ever argues that iF leggHmacy
carnot exist without a community, then there can equally be ne community existing
withoul (its o} larilinnacy ™ Alsain favaour for this assumplion is Tdwards” abowe
mentioned idea of un appropriate authority, We can assume that an authoribs

always spovs hiand in hand with any kind of g communityd society.

Tosummarise the assumplions we can say ihal, 10 reach legitimacy we need:
o anauthority [Tesime} shickimgs to Fhedt owen laws,
o a<ammunityy sociely and paricipants justibving latws io formes of the beliets
of their subjects),
o asutef agmeed rules thy participunts as well as authorites),

o practival uctions which express corsent.

o Doreck-Tings, Barhel R Chellenges B e Taotmacy of IntemeHue 1 Renlaboe: The Cass of
Pharmacenticals Standandisaton, e Tollesdal, Andooss; Wossel, Raorees A Woutens, Jan (Eds )
(Tt copmings): Whalblevel Regmilatiom and the T The Tnternlay hobwee Gleizal, Foropean and
Mabitmal Mermative Frocessos, Meartimus SNijhoff Tublihers Taddoens Tostos, =054

S Tramcks, TUT. {19900 Te Fovecer of T e—-fl'i H1'|'|.='u:;_1,' AT Poatc, Cited me Clarks, Tan (20057
Tambmaey i o global order. Review of Tntemational Stodics, 29, 2p.05- 950 Bribsh IntemieGonmal
Shudies Agsoci=zton, pal

"o Behasert, To: Power, Legtimaey ond Trefle Reflections an the Tmoossibiligs & Legbmase

T awitimnatioms of Politieal Order. Tn: Moulakis (Tid)), Tegmtimacy, po 102 Cited in: Olark, Tan (2003}
Tambmaey i o global order. Review of Tntemational Stodics, 29, 2p.05- 950 Bribsh IntemieGonmal
Shudies Agsoci=zton, pal

U Clerk, 20035, sl
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Tor tranuter the above mentioned ideas e the tradition of dencratic legal states, the
principles are: constitutional ights, legality, democatic dedsion making and

comtred, checks and balances of povear and judicial resiews: ™

1.3. How to identify Legitimate Gehaviour?

In this part we will fransfer the ideas of legitimacy to seme “behaviours”, which can
be constituted o be legitimate, With, their help we can laket investigate legitimate
behaviour of international organisations more defailed.

Ter gt Fhee abewve mentomed points into g frame, building o basis to analese
legitimate behaviowr, we can say that an important medans to measure legitimate
behavicur is accoumtability, Acconnetability is ofromgly commected b responsibaliby
aré Iramsparency, meaning thal especially responsibility is a preconsiion 19 eagh
accountabilite, Trportant ta notice #s that accountability is ome of the ko elementa
1o ¢reate legitimale bebaviour. As menfioned in the previous pard, legitimacy is
baasard o the ddeas and notms of the posphe ab g speadal time Bat this provokes e
dangrer that “the poweerful will always (athempt to] Tegitimise their achons with

LR

referenoe to a4 whole range of nies and principles [...] T countoract a
mechanism of misapplicabion, leadery sovernments nead 10 justify their aclions
amuony areed standards and mules; they need to act accoumbable. Only with the
mieans of accoumtability commected o regponaibilite, the possibility foe legiimacy in
Tation states arises. That is why accountability is ditectly cornectec to the idea of

legilimaie behavion e

Tegidimale bebiaviour also includes e discussion abool the “rula of law™; basically
meaning that no one is above the law ™ It is important for evesy system to wotk
according t tha rale o lawe (as will later be explvinec i detail), as itis more Hkels
to smarantes and support accountability (see previous cause), responsibility and
transparency thiroogh the “cerainty of Taw ™,

The rule of law aré legitimacy are connedded 1o each other™ The conoeclion of
lewitimacy and the rale of Taw can be defined as the Rllowinge “Tn most national

comeepts of the nde of law, cittieens can only be bound by laws, and these laws

AN Doreck-hrmg. Taz Tgllesdal; Wessel; Waasters [(Td s, 2007, p 55

A Cre Bendt, Alesanduer, Gited e Sallmppaood, 2006, 0445,

A O Taid.

A Cemenn, |, 20048, .55

# Sonr Wlomoni, Stedann (2007): Plarming | Tilerte and the Znle of Law . 5ACT Publicatione, Vol &0,
P 1dia=103, poldi

A Crrs Carerom, T, 200, p RS And: Cpa Tallon, T, Richerd TTC1997): "The Rilaof T 2w’ owa Concept
inCunsimbenal Thseose. Columbia Taw Reviewe, Wol, 0F, Moo 1, pocl-Ra, =010
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derive thedt kagbmacy from the Tepresentative chatacter of the leislature, which i
directly elected.”™ There are different voioes about the (non-3 presence of the male of
Taw in the intermatioral syytem. Some scientists state that the tale or Taw is absent in
the termnativnal svstem™, whereas others say that it 1s just reduced and some Jaim
that the whole “domestic ideal of tale of law s mappropriabe foe the reality of
mtematiori poveer polities™ ™, Whatever might be the cormect answer o this
discussion, important for this paper is the recogmition that the Tule of law in the
inlermational system is nod idenlical willh the ane on ihe nalional level. In
compaTiscn with the rule of law i any matiomal state, the mtemational system is not
under the nmbrella of a constitution or a set of agreed rales.™

The discussion about an internationral rale of lavw is diverse. U the ome Fand we can
sag that a commuaon rule of law in political syslems creales unity and understanding.
But wer should mot forget that when kalking alant the inkenational system, we are
falking aboud nea-1s 1o Fundred different endities with different law s and ditferent
tdeselonrivs. Tes gemeral impottance i3 neverfheless umguestioned. Thete is con st
that the rule of law is relevant for the domestic and intemational socdety. The TN
has recognized this relevanoe in the World Swmmit Cuteome 2005 and underlined
the imporance of this topic, when i adopled Resolution H1/3% (20006} The term
“rale of Taw™ in menboned not less than twelve times e this docoment. Tn both
temolubioms the wording makes clear that the TM recosnives the tule of Taw as a
desirable, but not vet completely achivved feature of the ntermational system.*

Due 1o the role of Taw’s desirability but also controversial existence i the
intermabional syskem, we might call it a “modiried nade of law”. Although ditferent
scienlists came up with differend expressions, T will use the afosementioned teem

throughout this paper,

We can say that legitimate behaviour is comnected to acconmtability anud the rade of

Taw. The rule of law creales a basic famewosk, and arises the possibility for

# S Dorpeck-Timg, T Tel el 2 1 Wl Wonsters [Tids g, 2007, n.55

A Camueren, |, 2000, p 5.

50w Putersrwe o, Tornse-Uld oh (20057 Muleleva] fudicore] Cascemaes of TntemieHional Trasde Resprites
a commien Coneez Boenr of Fulke of Law and Justee. Joumal of Internabional Teonomde Dave, 10057,
Pp-oI-351, AT

Aoz Telbon, Jeweph ™0 Q20070 Tovaeard o Glihal Rule of Lawe: A PrecBenl Stz toweare, World Poaae
The: Tuburisk (o emlaer! Docenzer), World Tuore Society, [02.25- 28, .25

HCns T Guneral Assemaly Resclufion G071 Q20000 “World Summeit Chabeome 20057, adigzted on
Chebuzor 24, 2005, Availadle ab

Tt d aeressd deom o daoe TNDOCATTN WO 2487 00PN L4576 pd . And Cpe: UM Coeneral
Asgennbly Reunluticon 41739 (28047, 2doptad o Decembor 16, 2004, Available ak

Tt d aeressd deom or/ Ao TNTDOC AT NOEAN 7 TP M 6304677 pd f
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accoundability 1o develap in a syslem. Acconniabilite then is an imporiacd mean 10
arantee leaitimate behaviour,®

D ter thig cogmition, Twall focie om amalysing imbernational organisalions for thesse
two broad main points = aceountability and its conmection to the rule of lav = in my
further analysis (especially chapter 2 and 3). Primarile wee witl nesed to bave a Took
o what effects the {in the interratonal systemn modified) rale of law has on their
behaviour, Secondly, we will need to look at accountability and responsibility and
also at their conneclioo.

Mortweithatunding, in the nesct park T will briefly kake a look at the whole intermational

system, and examiowe it for occurring problems of egiimacy,

1.2, Legitimacy in the International System

Tt gty olrvivsly difficult b branster the previcnsdy detected 1deas of Tesatimacy andd
legitimale bebaviour 1o ihe infernalional lavel. Scientists review legilimacy in the
cirrent o svstern differently,  but most sciemtists tecopmise legilmacy in the
mbermational system s oo delicate topic, Tae fllowirg points will explaim problemas

and possible obstacles.

Startivy with Tan Clark’s interpretation, thab (a) leritimacy can anly be found within
a commumity, ard that (b) there s ner community withomt its awn legritimacy, v ot
in trouble. We reed o ask if we can name the inkrnatiomal system a communiky, if
there is one world sociely we can talk aboul. Answering this question is calher a
hurdle Tace aw the gnatlook or the existing system varies enormonsly. There are somee
areas poinling 1o a closer global order such as fws cogers, international Lreaties or
customs. Weveotheless ate aress as culture, history ete, still not pointing towards a
comimeem global socieby.

Important is then the guestion to what extend the “degree” of a world wide
communily matiers in aor discassion. T argue thal by cirtue of the imporance of a
legitimale syslem the degree of 1he international coalescence is noL the main issue T
s mory impartant to recosnise the famdamental will ke find common bagics and the
prTzpective waich is riven, Nevertheless one very important mule is not entively
tepresenbed dn the mternational system: the tule of Taw. This fact is a0 important

indicator 1o slate thal fthere is no Fully developad commaon glabal society veld =t Ax

ol Comueron, |, 2008, (35451

' Anmoketon: Tus Cagrems iy a neremotery norem ared a fundamzntal orinople of intemabienal Taw.
Agreobed 5y e Inkemabiinme ] Community of stabes 25 2 merm from whoere no derogabion w ever
pernthed.

M Camaeren, |, 2000, pors.
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will by dememstrabed i following chaplers, this fact innmedes the control of
legitimate behaviour enormously and can, espedally recacding the legitimate

behavicur, create grave problems.

There ame other arcas 0 this discussion which are of spedal imporkanee in the
literature, as tey are imdamental to the western idea of democracy, As pointed ot
by [Tan Clatk, kew questiors of this discussion are: “which actors” should exercize
power and Mwhich rules” should e leading their adions. These twa questions will
ber important for further examinabions.

The comparizon of powerful actors on the national leved (in democrabic states) and
on the international level identifics the gquestiom bt sutficient responsibility and
accoundability on ibe inleroational lecel Tolitical as well as econamical power is
given to insthoticns which are insufficiertly supporked by citivens (doe to Tack of
direct gleclions) bl neverheless gain a 1ol of power. T s ool alwars Cear why
eepecially Fhese institubions and actors have that much power, why they have “a
Tight ter have righk"™ Tn the moden democrablic bradition, the right by ewercize
power is riven through the mechanism of elections. This way the mgjority will of
the people ran be idenlified. On dte infernadional level dired eleclions of
ntermabional fficials are not takingg place =

A atabed before, it iz not only the question which actors shoold esercise power, but
alse according to which ndes they should pertorm thei~ sctions. Tnoour aarrent
world  order, arganisalions (oot impaorand whether they  are  privade, non
gorvermmesttal or governmentall are ol always aching toveards obvions yardsticks =t
Trealies and custam remain the primary sources of international law ¥, bul even if
thest treatios atd customs exist there is again the problem of accountability if

inatitutions act wromgpfully =

We can finally say thal moillitese] regulation is more caomplicated and Dlurrg then
fraditional reglation (am the national leeel;=* A greal number of sacial scientists

aame'ss these factors within the multilevel resnelabion as g “orinis of legibmacy™ i the

HCme Clerk, 2005, s,

15 Cr: Tiky, Thamiel L {2007 Goesd Governance at tha Waorld Trade Org=nigativn: Tarildmy Foad ahionm
of Admmutrative T 2w, Toornal of Tnfeernaticnal Toonsnne Lase, 1003, ppl3CS- 527, p 510

o Collimgrweesd, 2006, pAani

P Cr Wosmsal Woukers, 207, p2) 3

M Carnaran, |, 2006, (1.

HCne Tellesdal, Wessel; Woaters, Tortheommgs, = 41
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inlernational svelem® An extract of this problem will be dememsbeated among

international organisations in the following chapters.

1.5. Conrclusion Chapter 1

The sub—escarch question, “What is legitimate behaviour, and  what lacks,
rerazding legiimate behavieur, can be examined in the current interiational
system?” has been answered by exposing the international system and its problems
connecled 1o legitimacy. We can answer the question daliog ihat mulli- Jevel
gorvermancy, hence mtermabionag) sovertanee, 15 mach more comples ad challenggs
several fundamental ideas of the tradifional weskern nadion state, Legilimate
bebhuavicur in Fhe intermational system s oot sufficiently provided. Tmportant
preconditions 10 provida legidimacy are missing. Wissing confral mechanisms,
missingg ditect participation of the people and the modified role of law de not
provide the modern idea of demogracy. But as brieflv presented in parl 1.1, the idaa
of legibmacy within g syatem i desitalile as it de creabing stability, order and

pffecbiveess.

Traporiant for the nedion of This papear isthe role, 1he obligations, and the gaicalines
of inteematiomal orgganizsations  within the intabional  system, where only a
mindified role of Taw i leading the wav, Relaked to the conchasion of this rirst
chapter we can adhere that §f international organisations are one of the main adors
or he global Tevel and [ iher are eopaged ioda policy processes and decision-
miking processes [which affect stakes, cbeens and businessesy they reed to e
subject of particular rules and standards suppading lesilimale behaviour. These
woulil mainly include standarcs s aceonntability, transparency and Tepresentation
ag important parts of lejglmacy. ™ To the next chaprer T il examing the lesral role
arc. te general impostance of international organisstions o the infernational
syalem. This examination is of greal imporiance 10 the following analysis 1o see 1o
whatl extand indernalional oreanisalions are impordant in the interiational systemc T
Hhew were animpertart and their activms did nob atfecl nalior slales, ciizens or
world politics at all, this analysis would rot be of importance. But if inteenational
uranisations were actoally powerfal institofions, who are heavily involved inka
world politics and currend. changes, we then neac 1o examine their faulls and

impairmenks towards legitimacy to And possille solutions in the end.

s Collimgrwoned, 2000, pAA5 Clark, 2003, =95
 Cre Thid, pdd
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2. International Organisations in the International System - Legal Competences
The internatioral system is still based on naticnal legal orders which are legally
avtomomeons. These aubmomons legmal orders are inoprinciple the omly omes which
are “competent to create, implement and enforee legal norms 7 Ber with the
griwving international  legal  order and the thoeretore incmeasing muldleved
roverance, more Al more legpal norms are being developed outside the nation
states. One of the most important participants in this new  development are
international organisations, gairing more ard more impartance in ibe international
symtem and ity FERETTIANIC Y. Internaticomal OTEATISAHOTS are evem the fitsl ewver
Tecognised “international legal persoens” next lo nalion shales. ™

As g meault o Hhe imorcasing role of international  organisations,  natiomal
gaveraments depend cumalative oo inlarnational arsanisatlions, as their decisions
arc activms incmeasingly imfloemee national matters ™ This is why “interational
organisalions can be seen as cont-aclual relationships between member stales {legal
petsimnst or as o a lewgal enbity with an sukmomons stabus an the intemmational

"I

svalom.” ™ This great infhaen ey of mtemational orgamisaions, with the amsegquences
of their decisions anc. actiors, constitute a great power within the global order and
shoule the efore be abserved carefully.

This chapter deals witl the sub-question: “What is the role of intemational
urganisations in the intematiomal syatem?™ Taitially it is important to recosmise logal
competenioes of imternational organisations within the ternational svstem o
examing towards whom inlernptional oreanisadions are powerful and 1o what
extend. Chly iF intemational orgpamisations have similar extensive possibilities of

power exercises as slates, ite previous analysis of legilimate behaviou - is adaptive.

2.1. Legal Personality of International Organisations

Ay mentoned before, intemnational organisations are next b nation states the only
recarnised indernalional lesal persons. The acceplance of intarmalional aranisalions
being a legal person (therefore having a s0 ralled leod persondlity) is of greal

impartancy, because only with the precondition of emjoyirg the statuys of g legal

A G Wenwa]: Wonters, 207, pz

B A B Inbernabione Dorganisabions ey ooso b seen us o legal entity with un ootonoonoos statos
i1 the mternaticnal Tepal westemn (Soer Dekker, Trs I Woekae], Ramges A [2003) Governanee by

Tntemre Gonal Crgaridationa: Rethmbang the Momaztive Toeor of nbemabonal Dheesicens. Tn: Dekler, Tee
T Wommer, W Eca p (200538 Carvernanee snd Tnkanatiomal Tagra™ “heoty, The TTame: Khawer Tew
Tntemetional, pai T lberatura mevestholess 6 the opnuim of mbernatin-al onganisations oz
itermahga-al Tegal person mere common so Fiab it wall be fha comeesheon used mth oe per.

s Alvera, 203 puixla,

- C?.: Waseal: Wionitars, 20617, 11.3.

o G Thekbeer; Woessel, 2005, paé
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persacalify an inslidution ar person is entifled 1o bear cerain rights and obligations.
Sciemtists are still discussing whether a legal personality s an objective fact or
whather the benefit of the lesal persomality only applivs to those with g univeesal
membership ™ This mater shall not be discussed here, as it wonld go bevond the

g of this paper.

The idea of a legal person wsed in this paper is the one accerding to the instituticnal
lesal sense, staling thal 1the main legal paris of legal syslems a-2 evhibited by legal
mstititiona. These hemal institutions are themselves constituted by institativnal roles
which “relate to He cresation and keeminatior of & specitic legal institution as well as
by the lejnal consequences e encompassing legal sestems attach to sach o leal

sl ko

Additioral 1o these inslifutional rules, legal persons de have Deir own lagal sysiem,
which conatitutes the basis to own decisioms within institutions. This leal
petsomalibe of an internabiomal organizabiom arises oat of the will of ik member
slates.™ Their leral framework is in most cases a highly complicated system with
differect. rules, norms and principles. The legal regime of an instidution {a legal
persan) can develop and incads legal compebmees. This way Fhe inshtatom can
asmiym el powverrs o ome ome oy oTigans of the mstitutior, which itselt can create
lezal rules. An irstituion can develop its own institutional leeal system to reealate
other praclises. This gives the legal inditdion the possibility 1o desigo itself

{according to own wishes! imeages) ™

Ay an international organisation is by definition a lega person, it car not only
develop hnwards being an autenomous subject on irtermational law, bt alse Far
crough that its competences are additionally based on its own legal system,
Tolloeing this argumeniativa strand, international organisations are endowed with
everythiog needed 1o FUlR their purposes (as long as il is concordant with
mtermabional Taw wnd ts own dewal waestemn), the so called Gaheeeit posoers. The
criteriom, o which the validity of a competence of an international organisation is

baastedd, iw i iE Ats imto it v Tyl system, ity putpese and Phe instibutional rales

W Alveray, HIOS, ol

ot hne Toidd,

s d® Asprement, Teen (20972 Alarse of the Taeal Parsenality of Tniemationez1 Oreanirations and the
Respomsilnhity of Membor States. nkernotiemal Chganizations Law Reviow, po =114, 5104

s Alveray, EI05, pUl 23

0 Wosel Woonfers, 2007, poin 7
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2.2, The Relationship between the Law of [ntermational Orgamisations and their
Member States

The melationship betwern the legal system of international organisations and the one
ot the member states is important o clarife posear Telabions between the membaer
states of internationa organisations, the nternational organisations and its member
states and the international organisations themselves. There are varions theomies
aboul e conceivable walicdy relalions. The mosl common acceplad fieory is 1hal
He depral svstems of member shates, as witl as of the international orjpanisation itwelf,
ary voually inportant but also more or less independent from vach oFagr.®

The legral syskeon of Fhe international orjganisalion is based on the international
cuslomary rale pacie sunt sevtmrda. Trom thiz rele a-ises the recomnition thal "every
bresaty in Foree is binding wpon the parties to it and must be performad by them in
gaod Faith ™% This means, that an the one Dand member states are nol allowed 10 use
Husir natiomal Taw o jushify Fhe breacn of ar obligationr toveards the intemmational
uranisation (o the treaty ). On the other band it alse means thiat all pactics Fave ke
act according to the weaty,™ This function can be seen as the kegislative ourction, Fe
firsl one ever developed in the indermational  syslem. T s established
fimstitutiomalised) in smne permanent mbernational organs, which con e seen as the

foreranmeTs in an intermabomal democratic ordeT. S

Ful there is one imporand difference Detweaen 11 legal personality of aalion slales
arc. e one of intermational orranisations: “MNo global organisation, rot even the
TN, tas the capacity 10 engage in the plena-y indernalional Taw-making that the
smallest o1 least powerml state o the planet has, No infernational organisation can
maks jrlobal Tawe "% This shatement emeties mainly from some cogition concerning
international oTianisations:

o

The first awareness is thal there is 1o be made a difference between “internal™ and
“exlarnal” powers of internalional arganisalions. Tnternal powers are for example
budjetary powers imternaticnmal gmranisations enjoy, or even their legoal poetsonality

fwhich b1l are comstructed on Bebalf of the member skake’s decisions). Fxtemnal

pPuveers are the omes affecting: partivs, which are ot a part of this organisabon.

e Alveror, 205, pUlal

" S Vienma ComveemGion o the Toew of Treobies (1907 Done 2 Vienme o 23 My 1960 Toabered irto
Foree om 27 Tarue ey 1980 Avticle 26,

o Co Diekker; Wesal, 205, pJI L

S o Thettor, Tneric, (1965 Tew daking by Tnternational Oz nisabemes, Stocklodm: PoAL Morstedt and
Smer. TntemeHienal and Comparative Taw Cuerrenly, Tiock Rendew s, Wol. 15, me 304- 305, nU30R.
S Alvares, 200G, p121.
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The assumplion thal nalion slales woold  eolundarily give op much more
sovervignty is maive, mernationa orpanisations do not have inherent lepislative
avthority. This means that they are not abled allawed to ereate: inkernatiomal mommes,
which are directly binding om other states.™ If an internatienal organisatiom exbabits
that power, it most already be allocated 0 an intermationsl  organisation’s
comstitutive instramemb These forms of decision-making still remain to a great
exbenicd within the naHon states

We alao need 10 recognize 1hat all decisions mace by inle-nalional organisatiors, or
one or ik orggany, are after all affiliated from a beaty, which da itself based om
obligrations  Tesulting  fTom  state’s  copgent,  international  organisations,  or
infermabional :_:-T:_;anis.aﬁ:_:-n"s Tawe, aTer [1&_‘5]3'"&_" thedar automermy ;-.'ubje.ct o e stommary
rules, mainly codified in the Yienna Coneention oo the Taw of Treaties, which
brivgza alomgg a conshraint relatesd to extomal powers of intemational oTganisabions,
A-icle 34 (General rule regarding third Sates) of 1w Coovenlion slates: A trealy
does Tk ereate either oblissabions or rijghks for a thivd State weithout its comsent. ™
This means that intemational omganisation decisiomn-making is im0 oany case not
transferabl: to states, which are not a member of that particadar orgardsation,
Turthermare, inlernational arganisalion’s powars are constricled 1o thase which

were expliciHy allocabed boit or ome of it orsans (by the charter).™

But there is also seme bondase towards the member states of amintermational
organisalion. Member stales are nod allowed 1o defeat or Lo grant valid legal rules of
ar. oTiranisation, because internatiomnal crgaisations lave, as well as those of their
member slates are parl of the same geerarching lesal syslem. This means thal *valid
legal rules of irtkemational organisations have to be accepted as legal facts by the
member statey.

Whether the law of an mternational orranisation is valid, o not, can be judged by
the condifions of the same legal system and H does ool depend on the
fronstiludional) Taw of the member stales. TL is imporlant 1o -galise that the legal
order of an inkemational grganisation is comaerning its validity equal hivra-chal) ke

thee ¢me of it member states. That does mesvertheless not o mean that tales and

& o B, Faul (1905 Cemeral Tave- Balamgs Process. T Joveer, Chrstophor O Tl (199575 The
Uhndbedd MNatiors and IntemaBional Taw27, ab58, Washingen T ASTT, 2ad Camhridyee, TUEL
Camoridgs: Thaiversity Presas Cited i Alvaroes, 2003, o020 7122

# Co Tid,

oS Viemra Corveontion ain the Law of Troabies, 1945, Articls 54

WCn: Alvare, 20035, =020 20,

Voo Thekker; Bosal, 2005, 0 2
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decisions taken by inernalional organisations have automabically ditect effect or

supremacy.’’

The nterratiomal legal svstem is often characterised as a system without
mstitutional vertical wnity, as states are liberated how to apply and sive effect b
imternational law, One way to repiate this phenomenon is ror example the legal
system in the Furopean Community, with the help of the requlation of applicability,
effect ard supremacy regarding most issues. (Hher inlernational erganisations,
which da met have this repulation, are dealt with under the tradibonal roles of

inkermational Taw ™

At this paicd we can embrace Uial irternational orgarisations are, due 1o their legal
moler, powethal players in the intkermational syatom. Fven if their povwers arg mainly
reslricled 1o internal powers of 10e organisalion, these inlernal powars are wvery
strongy ane otficent. To bewin with, the compesition of intermatioral orranisations,
based on institutional roles as well as on oan owwn legal system, i3 allowing
intermational organisations to develop antoremy. Additional Jegal competeneoes and
inhererd powers are supparting this alonomy 10 a greal extent. All this makes the
mtermational organizations @ their Tegal svstemn nob omly autonomous bet alse
eeyally imporkant, plus more or less mdependent frome Phedt membee states and
their leiral systems™ The powers owards international organisation’s member
stales are alao relatively hig. Wilh the idea {hat inlernalional organisalions are
founded on behalf of its omember states, and  therefore based om thedr weedll,
inlernational areanisplions are neeertheless able 1w make bindiong decisions iowards
thedr member stabes. The member states are not allowaed fo decline Hese decisions or
by et ajainst them™ Buat what did Tawe-making by intermational omganmisations and
this legral mude provoke ir the intermadonal system and what did explicitly changg

dueda the influence of international organisalions?

2.3. Traditional Sources of Law under the Impact of [ntermational Organisations
International crganisations as one of the most important global plavers Fave
t‘hﬁﬁgg&-d international somroes of Taw, ik sulstanbve comtent and also the actors

making ihese laws. There are differert sources of Taw which have been changed

G Alverar, EIO5, pREE.
BT Thekker Wonae], 2003, g4
YO Alveray, TS, p RS
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under the ivrlugnee of intermational orngganisations. These sources will ind vidually
b discussed in the following parts.

The adjushmeat of the “hicrache™ of the Law is Article 38 (1) of the Statote of the
ICT, which provides a list of sourees of internatiomal lave. To give o quick overlook,

ﬂ"l&"ﬁt! SEHITORS ATES

I Internatiomal comventiors  (agTeements), whether  gemwral or particular,
eatablishing rules expressly recognized by the contesling stales,
. Trternational cuslom, as evidence of general praclice accepled as Taw.
ML Gemeral Principles of Taw recogpized by cdvilived naliors.
M. [Tudicial decision wmd the teaching of the most highly gqualified publicists of

the varions nations, as subsidiary means of determination of Law 757

2.3.1. First Source of Law - [ntermational Agreements

The firsl source of law is, acoording 1o ihe TCT the infernational agreement.
Internativmal agreements can be described as treaties, for example, if b or mere
stades ermered inwo. These agreements are binding 1o all paries. Chnge (e drealy s
sigmend, the parties ajres to bing themselves booall it demands. dualtilareral
mtermabional agreemerts inchide also comventions, pacts, sccords, protocols, final
acts, memeTal acts, and declarations; they can be vither li- or mulblakeral =

Due 1o the fasdl glebalisatior  process, indernalional agreemends are gaining
importance. To e secomd half of the 205 contury, with the massive emergence of
international orcanisations, the bareair of those nternatiosal agreements inereased
CrOIOLE, ™

The passibility thal there s a conneclion between the increasing amount of
{primarily) internationa organisations and (secondlyd mternational agreements s
higghly assumable. There is no dired prasing for thal theory thaugh. What iz Known
in any case is that the bargain for such agreements is Facilitated by intemational
orpanisations. This might be reason enough ko assume that the namber of sach
agreements would be reduced without the support of international orsand sadons,
Alvarer aven siates thal “intarnadional organisatioms ate effecfine tretf-makers for the
same reasm many af them are effeckve sites for other forms of standard-sebingg
bevianee they encouran: itetated covoperabion; promote pooling of imformabion,

expurtise, and resources; reduce transaction costs, uncertainty, and ree riders; and

“Annotation: Will net be disoussed more detailed, as ik imporincs e fhis bome 1w not prefeand.
5 S hitbocfuew v intemabonez Imsticez roect org o TusCaogrere.ofm
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faalitate path dependeacies ™3 Choe hind, supporiog this theory, are the seeeral
treativs which wiese mainly ntroduced because of the inkrest of intermational
orpanisations. To name some af Hem: Bonee Statote for fhe Interational Criminal
Court (pstablished as a result of the intetvembon of the United Nations Security
Counal (UNSD) the UN and the Intermatiomal Law Commission (RO, the
Tancmines Conventiam {established gy a resnlt of the tervenbon of NGOk, the TN
Secretary and its General and doe o already established irtemnatiomnal orgamisation
procedu-es for trealy makingl, World Heallt Orparisation’s [WHO) Tobacoo
Comtredl Comvention. T way that these beatics (and there are much more of tham}
showld be meason enough o make the theory  credible  thar mfernabional
uranisations a e inereasingg the wmount of international agmesments,

Ful there are other forms of relevant changes Jdue 1o the invelvement of
mkemational  onganisabions in the  mtemabional  agresment-making. Thess
innereations do basically transform all measuces of irealbv-malking, from the
nitiation of negpotintions betwewen the nation states anbl the follewe-up procedures,
Thee initiation of how reatios ate made today comas from the comsensus reached Ty

expurts, mostly provided by intermational organisations s

Mewertheless,  the  insthuticnalisation of  beaty-making by intermational
oranisations has also somie negative implicalons. One da caused by the high
number of participants ir. most of the necotiations = not only the mumber of nation
stales imvalved, bul also the number of international arganisations and NGO
takimgr park. The invilvement of such Figh rombers of different patties Teads ke
some serious problems: Tirst of all i is crealing inlransparency, especially Aowands
the differemt members, as informatiom may not always be distributed  equally,
MegrotinHons may also e mote me-consuming and often less efficient than with a
smaller number of participants. Another difricudby emerges from the ditferent types
of inlermational organizations invalved, as they are all deliberated 1o their own

berefitsf

2.3.2. Second Source of Law - Customary International Taw
Thers i ceetainky that inkerrational organisations bave alue chamggeed the secenid

saurce of law; the coslomary inlernational Taw ® “Clustomary inlermational law is

Il Cap: Todd, p Rt
oz Thad, —o2d0- R,
B Cn: Thid, pBa
HCn: Thid, pRal.
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bindioyy on a oatien. I is evideoced by a pererally arogpted state practice and opiio

jords (accepted as law)."™

The traceability of customary Jaw is ir a lot of cases rather diffioadt and requires a
lot of research for judigs or diplomats, That as reality shows, do redthar judies nor
diplomats always have the ime or patience to do thet kind of research. Buot
custornary law is important ard provides especially on the intemnatiomal level a

gaod basis 1o cerlain (as for axample fundamendal) righis s

Intenational orranisations can provide shortoaks to these oustormes, as ey have
more pficient means (for example more staff] o do the research work R judges
aré diplomats. Despile criticiem 1o this rather new form of providing customary
Taw, inkmatiomal organisations are the ones assuaring that this “modem romm™ can
exisl. Doe 1o the inlervendion of inte-nalional orgarisalions inlo the research of
customary law there is more of this bepe of law vsed o the judiciarmye. Some
remolubicns produced by the Tmiked Nabions General Assembly (UNGA), whica are
based o customary Tavw, are wsed as basic arruments i some cases of international
dispides s Tn detail, international oreanisations are doing the work which waould
otheweise e e pomsililes Fhey rind manifest (weritkes, iF possible} evideney that
preferably many shates docept as costomary make

Cme of the most popular examples for customucy law is the Resolution 20061717 on
the Tleatly Penalty on Relation 1o Jueenile Offenders, I confirms that the use of
death pemalty agrainst child affenders s in conbrary by castomaty international Taw,
N also recommends 10 slales, who condinue vsing dealh penalty fo- child offendars,
to changre their laws, They state that Bwse countrivs should “remind their judges
that Fhe imposilion of the death pemalty againet such otfendoers s im0 violabon of
internahonal Taw " The Ratification of the Convention on the Fights of the Child
{CRC), adopled by the UNGA in 1982, s with 182 paricipating member slailes
neatly unieersal. Only the United Sates of Ame-ica (UI35] and Somalia are missiog.
D by this effort by the TN anmd other international amganisations (for example AT}

may Tation states wete eneoraced to change their national laws (for example

LA -ONE h[‘I‘E‘.l:.-"."'l.‘-"r'k-1‘.-'.'i111‘-.'-'1'|‘|ﬂ|'if_‘ﬂ'l?]}]'-_'-H{'-.'-'?T(!:]H{'f.r_'lf}_:."'i]]L‘TuﬁCuﬂHﬁ;—i.L‘f!Tl
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China, Zimbabwe and Yemenr™ The fact that today the TS executes more juvemilis
than the rest of the world combined indicates how powerfid and also important
custermary law ino All othor statts which bave adopted this intemational oskemary

law have meduced or even banished the possibility of exceuting juveniles.*

Internatiomal organisation’s texts are in renerally given more normative weight than
texts which are reflecting the view of ome state only, Simply the fact that a measurs
has been discussed in (for example) ihe TNGA, rives il more crecibility. Such acls

arg univeTmally mwre trathfol than Fadibional costoms are.?!

A for arreements, the inteenational omgmisalon’s impact has also nejrabive aspecks
on cuslomary Taw . Some voices say 1hat doe 1o ihe high number of padicipants (as
i oshates)  imvolved  int the  disiossioms,  the  possibility of  abuse and

miscomim inication is rather high *

2.3.3. Third Source of Law - General Princdples of Law

Axtide 38 of the ICT Statue lists grenerd principles of law as the thivd sonroe of
inlermational law. This sonrce of Tawe is equally ditficult 40 research as customary
Yaw, Devcanae it is also documemted in sach g wice sariely of materials (for example,
stake papets, diplomabe correspmondence, exescutive decisions, judical dedaions,
' [

T addition, it is ot always that clear 1o decide whether lawes can be seen as peneral
prindples or ok So it is for example hard b decide whether fundamential
pricciples of justice should became international Taw or nel. The IC] determines ihat
“an examination of the municipa laws of States in the family of nations will reveal
Hhee amgwenr. Tt is foumd b have been accepred spenetally as a fendamestal tule of
justive: by most nations in their mumnicipal law, its declaration as a role of
inlernational law would seam 1o be fully justified ™ The special refarence made by
the TCT doveards monicipal law is made due 1o 1w main fads. Tirstly, hecause il has
a much lomeer history and fa much meme developed thar other national soareey of

law, It is orten much easier to deduce such principles, Seconcly, mumicipal law is

HCns s feew e dntemat one Tnsteerroect oo v TusCogen s cfo
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chiosen becadse {he ICT considered thatl indeenational Taw and monicipal Taw arg in
nature idimbcal ¥ [owever, these applications of senetal prindples of law assyme a
umiversal conoepl of L which can be adopted intermationally. Thiy is of coutse one
of the main challenges towarcs genezal principles of Tawe. As mentionaed before, it i
etk alveiays thit sasy e decide whethee a Tawe can become a general principle in the

intermational Taw or nok®

General principles of law are imporlant as they give {be possibility 1o judres 1o fill
oy maps of e o Tawe. There are even avi]l codes, where the judge s
explicitly directed te do so and use general principles of law, The fact that judicial
gaps can be filled in gives great importance to seneral principles of lawe, capecially
i irernational law wheare law s not as developed os inonalion shales yob.

Dty inberaatiomal grgaisations, the siymiticancs of general principles of law has
increased, as they are able 1o provide the needed materials 4o do research across the

bulk of materiala.

2,34, General Observations

As demonsiraled in the last three paris of ibis chapler, inlernational organisalions
have provoked basic chamgges i the taree inbernational swarass of lave. Thei-
pobential siimificance o judicial decisions has beer increasing enormonsly - as the
numiber of nternatioral dispute settlers proves. It saould be kept in mind that the
conclusion abool Taw-makiryg of inlernational arganizations is mainly positive al

this »tage

Infortunately there is another side of the coin, Many of the standard-settings in
which intemmativmal omramisations mterfere can not Jearly by associabed veith ome of
thest three sources of international lave, Many stindards or rules preduced by
inlermational arganisation: are “nod acihorised by express charler proeision.™
inlernational organisations are not without reason impeached of law-makirg by
subterfugge. This is becanme of the missing link lowards the charter provisiom, as
mentioned before, Obviously is lave-maeking without legal basic hard to justity,

eepecially i subterfne is possible. Fmerging mom this fack wer can state that the

Cns Gty TTLCL Q19620 The Maaming: zmed Scone o Arbele 38 (D) (] of fre Stanike of e
Tntem-zHonmal Courtk of [ustice. Transactions of the COrofius Socicty, Vol 28, Preslems of Tallc and
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Tz Alveror, 205, p G

WCn: Thid, pAYY. And: Cpe Gubteridys, 1982, ol

W Alvares, 200G, p.ati.

25



ambiguie disumism of “intrmal” and “extenmal” international institutional law-
making by irternatiomnal organisations reduces the protectorate of the natiom skates

1Ay case

Tntemmatiomal gmgamisations prodoce plenty of nomms which can be considered to e
T WO Ts i internatiomal law, The only difricadty is the fact that hese norms, ds
for example many of the TNGA's laws, are more of a gerwral will and a global Law
than ta be classified in one of the three sources of Taw defined by the TCT
Cumpﬂtt:ru&rz. betwern nabion slates and nom-skake actors atge often i:;;'nurt![] i
changed somehow ™ They are imprecise and open a lot of ways to act wronghally,
This fact joes hand in hand wita the sottening o bard law. International
organisations, such as the TN, often make ose of sofl law. This way thee provide

broader possililities of interprebng laves, often for their oven benefiks ™™

Addibiorally, international organisatioms are changingg the amtent of intermational
Yaw oy they are Allingg in gaps and permanently meact om the actions of nation states
all over the world, They have aeated rules and laws which would have been
unimaginable withool ihese institofions. Cne of them is the pricileges aod
immunibes towards nation skates and intenational orgganmisations themaslves, which

do cmesate problemys e e intemabiona? svetem and especially towards Fhe notion of

hmdamenta rights (see Chapter 337

Al these facts show s that international organisations have a great and important
impact or politics and thal ey are able 1o influence incidants. Tn dime they have
created self= dvnamics and authorities which were not always foreseen by member
stabes amd possibly not alwavs weanbed either ™ Comosming this fact the debatalsle
(uestion s If member states woudd have known about these prreat powers
inlermational organisations would develop with lime {(also diredls affecting the
member slales and their palicies), would they have agreed 10 establish intgrnational
uranisations with these enormons poveers at 1?7

Some reasors for this development lay certainly in the lethargy of the member

stabes: the Tack of acHomalility, divided opinions betweeem the member states which

e Toid, p R
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allows the inlerrational organisalion 10 acl more on ils owen iniliative, and

acditiomally the slow ard non-effective planning by tre member skates 195

2.4, Conclusion Chapter 2

Thiz chapher’s mesearch  questiom was: “What e the role of  intenational
orgamisations in the intenational system?” Its purpose was to examinge whethes
intermational organisatiors are powerful players in the international system or not.
The answer is, afler the foregoirg analysis: international arsanisalions are vers

poveerful players with, to ook at it holistically, broad infloemees.

Ay demonetrated in Fhis chapter intemabonal organisations did {and stll do)
erlarge their compelances in the internalional system enormaously. Thee are able 0
make binding decisions kpuvards theit member states and they may even exetoise
sovergign powers. The besl examplas for international arganisations with such great
puwets are tae Futopean Community (BC)L TN, Norta Athartic Treaty Ohgaminatiom
fNATOX, the World TTealth Assembly of the WTTCR and others, Alvares stabes tl-at
more and more of Hese influembal intermational organisations “appear to be
ergagiog 0 legislatise or regolatory adlivile in ways ard for reasors thal migal be
mowe: readily explained by students of butesucracy thar by sehelams of the
traditional formas foe making customary Tave or emgagingg in treaty-making. "

This exeulpation for the transfer of powers gets vspedally important when
inlernational o-ganisation™s decisions Decome parl of the domestic law of s
member statis, as tar example i the FUL To this moment internaticomal organisation
laie affects directly or indirecdly the life of ritizens of the mambe: stales ™ This was
demonstrated in the second part of this chapter where the direct impact of
mtermablional orggamisations dedsion-making or influences on different soarees of
law was presented, The intluence fitermabional organisations have on baditiomal
sources of law iz erarmous. The impact is ned 40 be estimated as only Black or white,
positive or nagalive, hol in any case as an impodant infleence in the fuiure -
intermabional organisations jest aeed o e baedled woell. The lethargy of afher involved
parties (such as the member states of the intermational organisatior) does not help

il
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T argue Frat, although many of Tese influences arve adnally positive, thare is s1ill a
need to control international organisations and e guaranter their legitimate
bebhavicur. Tt iy important for this analvsis to notice that oll Tewal persoms hawve
clearly  transcribed  responsibilities under  nternational  law. International
orpanisations are als0 mH sUpeTior to natiom shates, which means that they should
ot have greater rights than states do and that, if they exceute sindlar tasks as otates,

they should at east have the same limits, ™"

Combiming Fae two conclusions of chapher 1 oardé 2 we can say that international
Orgadsations, as they are very strong plavers in the intermational system, need to be
actimir bovvards Tewitmiacy, with legitimate behavicur, The fllowiangg chapter 3 wdll
be bazad oo he resulls of chapter one and Dapler bwo. Tndernational organisations
will b awdited for legitimate behaviour within the inkamational  system. As
mentioned befors, the modified role of law 15 2 great threal 4o legilimate bebaviaor.
This favt will by examined initially s the Rollowing analysis i3 to a jgreat extent
bastd o this  pereeption. Afker that,  tesponsibility and acoountability  of

international organisations will be explored.
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3. Rule of Law and Accountability of Intermational Organisatians

Arter examining the power and role of internaticmal organisations n the
inkemational system, this chapter will fitatly examime the impacts of the moadified
e of law in the intemnational system on international  organisations.  The
“musdification™ of the male of Tawe is having great impacts on legitimacy Tesparding
aecountability, Tesponsibility and bansparency. In the first part, the term “node of
law™ will be examined. Secondly, tying up the rule of law to this part, accountability
of international argacisalions will be examinad. Harling with an examinalion of
Tempepngibility, intermational gejpamisation’s acooamtability and ity main obstacles will
be disclosed, The research question of this chapter is: “What legitimacy lacks derive
from the modified sule of law cormected to accountability mechamisms of
inlernational erganisalions?” Cinly be the pracise recognition and definition of the

Tacks regrarding legitimacy, subseguently possible solutions can by developed.

3.1. Rule of Law in the International System

T thia rirgt part of the chapter, the moditied mle or law in the inkematiomal svskemn
will e examined, Starting with an explanation what we can understand while
falking about the rule of law, we will move on o examing why this rale is a gain o

a systom and what problems might ocoor when ibis not enhirely implomersted.

The rule of law is & legally dharpec phrase. In shott, one conld say its dedinition is
thal “ne one (s aboee the law™'? Bul e concepls of the rale of Taw wvary from
arbicle to arbicle. Some authors di not even take the tHme to esplain what the male of

Taw exaclly means, probably because il is nod entirely clear ™

Ty opivior oo oF the most perstasive, mnd yet frew explanation, is the ome given
by Stefano Morond, 1le follows a liberal explanation of flhe term tule of law.
According 1o Moroni, there arg four main factors, which showld he presend in a stale
whare the rile of Taw is applied: publicily, noo-relrpaclivily, impartiality, and
stability 1

Publivity is here to be understoed as the pessibility tor citizens to have aceess to
Taws amd te gain knowledge alomt those, which mvans that laws need ts be

published adequalely. Nan-refroactivity means that Taws should alivays be madein

T Sper Caneran, T 2008, 55
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a way thal they are prospedive, or sustainable. These first beo Factors ary partly
inclhiced in the following two factors:

Tmpartiality deseriles the eoual applicalion of all Taws to everybody, This can for
example be achicved with the mrany of general rades and the support of negative
kind of rules. Wesrative tules are for example Fhose, which are probibiting
individuals to interfere with the private business of othess, Stability should be
provided for citizens, so that they ate able to have expectations tewards the system
thes Tice in. They need 10 he su-e 1hat they will nol be disappainiad Ty il This can
be providad by means of lomg-term prospective, simple and clkear rales and nemmes,
Thest factors provide certainty of law to the citizers snd deseribe the idea of the
tule of law 1

Thera arg thrag mora points, which shouwld De atlended 10 the description of the rule
of Taw. The threw peints assumed by TTary Jones by deseribe the mate of law are
important i gair degpar onderstanding of the term. His aim is mare 1o describe the
vibizemn’s vights, whereas doroni’s desceriplon is more ditected towards the svstem
itaelt

The first poirt suggested by Jones is that every person has the right o detend
himeelf in courl if his inderesls are affaded Ty administrativa or judicial decisions.
Secondly, he states Fhat peoply with deciding positions such as judyes or the police
shonld e i complet:ly independent pesibons. The Tagk peant deseribes that daw-to-
day decisions should be rationally justified. This means that the demands of general
priociples shall e decidiog, but also the demands of each particular silualion
should not be disregazded, Both factors together will be onacial, leadings to the
decisinn " These paints refer, again, 1o tha certaioty of Taw and can be comprised
into the definition by Morord.

There mnigght ber mome poirts in addibion to define the tuke of Tavwe mene extemyively,
but as aready mentiored, it s hard to find an entire or universal definiton. Teo
make il shorler, we can say thal the rule of Taw was in the fird place ¢eeated 10
profect cilivens against he stale’s power-holders, the government - As laws are
faccording to the e of law]) birding on evervbody, so o the ggovemment, o dhen

always has the chanee o stand up rer himselt,

The imparance of {he rule of law becomes clear while having a Took al current

decisioma of fhe TIN T has recosmivec Fhis relevancs in the World Sommit Cotcome
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M3, thit mefema to “Hie newd for universal acherenee to and implementation of Fhe
Tl of law at boka the national and inkomational Tevels™ Ondy a vear later, the TR
underlined g importanee of Fris topic, when it adopted Resolaton 61,39 (2006,
which states Eat the UN is “convineed that the promotion of and mespect for the
Tale of law at the nabional and imternaboma levels, as well as justioe and gpood
governancy, showdd guide the activitivs of the United Natioms and of its Member
States” M This view is acknowledied by g mamber of scthors, Broomball skates that
“an iastitudionalized rule of law, in the robust sense, remains fundamentally at odds

wita the world systent as i now exiats 07

As alteady stated in previoms chapters, ome of the greatest troubles of the
inlernational systenn is that L is ool structured according 1o ibe cordilions of the
Tl of lave. Tiut Fow can we prove this fnding?

Nearly all definitions of tha rule of law an aational Tesel mention the presence of an
mdependent judiciary system as being important. Kelly for ingtarce Gaimy that it is
“fae key Tink by fosterings and establishing e rale of Jaw™ % There is no teason why
the same: should net hald tree for the inkermational level Buat when we analyse the
inlernational sysdem, we will come 10 the conclusion hal sach an independent
judiciary svabermn rarely exigts. The main teason for this may by seen in o faulks
desivm or the Statute of the Tnternational Connt of Justice, which states in Article
3401y “Omly states may by partivs in cases belore the Court ™1 Taternational
(rganizalions as well as individuals do ned possess the right 1o file an aclion. Thus,
Hee comshuactiom of the judidary does ok meset the requiremants of the definition of
the roule of Taw 1™

The problem s, as we conld sev in chapter one and continuously within this
chapter, that the rule of Taw iz esetrtial or oat Teasl wery dmpaorlanl B assure
legitimate behaviour, Additonally the nde of law i fodaonental o grarantes
peace and securily for ihe people living in a slale, TF cilisens are ool able 4o defend

themselves  againg  possible Dreaches, especially  those conducted Ty the

U Ces UM Cemueral Avsemizly Resolubon A00 (200270, “Hoald Sunrmib Cratenme 2005, adepted on
Chebozer 24, 2003 Availzblo ok

Ttz d aeressd deom o/ doe TNTDOCATTN N4 00 TP M 545760 pd f

CCpe: T General Ssgemibly Resolubion 402539 (20047, adoptad on Decesnber 18, 20040, &vailable ak
Tt d aeressd deom or/ Ao TNTDOC AT NOEAN 7 TP M 6304677 pd f

7 Brewmihall, Bruee (20050 Tatemabional Jwatioe 2nd the Tnkernatenal Crirninal Conrt: Tieteeson
Siwvercignby 2d the Rule of Taw. Oxford Unmversiby Proess, o0 3
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gosernment, or ir our case inlerrational organisations, ibe Lrust iowarcs the sysiem
is vanishing and the whole icea of cemocracy is distressed. !

This poreeption soes hand in hand weith Hie fact that, if there is no ~ule of law, it is
rather hard (prrhaps evin impossible} o establish ar. accountable, responsible and
transpatent svstemn, e creake legitimate behaviour, T overall laws, binding o
eveTyone in te wsystem, are absent, there is g dearance tor the more powertud o
play  with their owr rules, to elude from  responsibility and  thus  from
aceouniability 22 Regarding 1o tha topic of this paper this means that the gquestion 10
followe gt will Bes 3 there are ma overall Tawas o gmide within the inkeemational
system, to whom are mternational organisations then responsible, and who could
hold them accountable for their actions if newessary? This also mesams fhat either
there is a way 10 infroduce Fully e rule of Taw in the inlernational sysiem, or we

mesd to A alternabves o balance iy problom.

T tle follenving patt the question of aceountaldlity of intermatiomal otranisabions,
under corsideration of the moditied rele of Taw and the lack of responasibilite of
international organisations will be discussed. Responsibility and accountability in
inlermational organisalions will be examinad Clasely. Txamples related 1o some of
Hee mont impartant inkenational organisabions nthe internatiomal syatem widll e

given to explaim the situation mare dekailed.

3.2, Responsibility and Accountability of International Organisations

Arter the comprehemston of the rule of Taw and ik impertance inoand for a legitmake
syslem, s par will now dispuile the impodance of accountability. As stated in the
first chapter, accountability is zelated or even partly composed by responsibility and
transpateney. The reaymibion of tesporsibility provides important points for the
argumernt and realisation of accountabiity, This is why the fitst daase will brivily
discuss responsibilily, incipieod 10 accouniability in the second clause. As the leem
of resporsibility cordaing the idea of tranaparency, this poirt will ool be Giscussed

searately.

3.2.1. Responsibility
The madified role of Taw is o0 of The graver prablams o the inlernational syslam.
Ter mamasee: problems and e conduet of any party sctingg om the global Tevel s

much more difficolt. Therefore, n 2001, the United Nations General Asseinbly

e Caneran, T 20003, LG
Cps Clark, 2005, p82. And: Jomes, 1956, = 151
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py adomed a dogumend  concerriog: g “responsibility of  shkates  for
IGA lopted 1 1 ¢ The “resy il f ubat f

L bt}

internationally  wrongtul acts This doctamment was acopted, because  the
dimension of intemational acks executed was inereasing incredibly. T addition,
since: the erd of World War TT the role of inkrmabioral otianisations has enlargred.t=
Arter the current and sHll jrowing powaers of internabomal organisations, we can
acmit that. due to the enormously expending importance of international
Orgadsations in B intrmational system, alse intermational organisations need to be
respansible for dbwir adions. Thal is why the Triernational Lavwe Commission (JLC)
recently adipted wd incleced the “respensibilite of intemational orgiamisationys™ as
a lonyg term perspective.’™

Tt i eprcially thee fact that international onganisations emjoy legral persomality, which
allews ihe infernational arganisations 1o bear cerain rights. But this means thatl thes
shold  fulfl some obligatioms at the same fme?™ The sreat importanoe of
responsibility has been clarified by e slatemenl of the I[oternational Law
Assoviatiorn [TLAY in 2002, pointing out that theve is an actual greator neec
improve respRmsililibe of interrational orgamisations.

An international erganisation i obligec b be responsible for ity actiors when it
commifigd an internalionally wrongful acl. According 1o the TT.C an irdernationally
wrongful sot of anintenabiomal organisatiom is defined as “conduct consistingg o an
action o omissior” that “is atibutable to the mtermmational omranisation ander
inkermational law™ and that constitules “a breach of an internaticmal obligation of
that organisation. ™ The larm responsibility of imernalional organizalions does oot
only  emtail  tesporsibility or  the interatiomal  organisation dtself,  but alse

respansibilily of members of their slaff 1™

A pointed aut in the Foresoingg chapters, citizemes are maore and mors affected Ty the
dedsions taken by international oreanisatiors, In reverse this means (o better said
shawld mear), 1hal internatlional ormanisalions also da have responsibility 1owands

these indieiduals. The stalus of individuals in the irdernational seslem is anyhow

o Temponsibaliby of States for bernabone Ty Woreangful At (200170 OfF sl Recads of the Cereral
A'—_::iemh]}-‘. FiFI‘}'-wah SR SEI0, Sup?hfn'uﬂnf o T &SGR0,

I ps Advure, 2000, 5T

© O Tepoth of the Tnbnmabional Tew Canmmission om e work of 465 fiffy- sty sessior (2000073
Mey- 3 Twne ond B July- & Aupuse, THNOA.

P Bk, Tisuke: Bearwar, Suresh (200050 Responsibality of nkernabenal Onmenisabenyg: The
Aomentasility Mochamizns of YMultilateral JevelommombBanks, Ychigan Toomal of nbemational
Tawe, Vol 270077, ppo I 77- 215, n 17070150,

27 Gees Report of the Tnkernabiimal Taw Cornmission on dhe work of 6 fiffy- daevenfh sesson (200632
Moy = B Tame and 11 Tuly = 5 Ayt TG A CRRL G0 Segdom. Diked i Casnsmem, T, 2006, pt
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rather difficull, as they are primarily ot subjects or inkematiomal lawe, They hive
only gained some obligations under international Low ™ Croe of the first and g6l
mikst active answaors b this problem of responsibility towards mdividoals is the
World Dank Inspection Fanel (WEIPY introduced in 1993, This Panel hears
complainks of mdividuals and reports them with recommendabions by Teach an

Improvemenl,™

Ful as there are 2o conductive obligations 1o ensure dtheir  responsitsility,
mkermational organisations are, although there are advised to doose, often oot
Tespunsible towards their actions, Dut if intermational orgamisations are not
temprngille, whir and how then can they be held acoonmtalle? Accountability of

inlernational grganisations will be discussed inthe nexd clause,

3.2.2, Accountability

The term gccountabiliby can e oseen as a8 broader terme as responsibilibe and it
“oomtaing” it at the same tme Without responsilility it is vather hard by reaca the
accountability of anybody. It is hard to hold somebody aceountable for an action,

whan heis a0, or daims 0ol 1o he, responsibile.

Test s in the fitat place bave o look at what acomamtalility means and hine wea can
define  its scope. The short  definiion,  elabovated by the  Committee  on
Avcaundability  of Triernational Organisations [CATO) is that "Tower enlails
aceounkability, that is the duty to account for ik exercise "™ A little longer and
therefore more detailed definition is the one elaboraled by Caplan, staling that
“accountability refers to the various norms, practices, and institubions whose
purpass 15 to hald public officials (and othes Tondies} responaible oo their actions
ard for the outcomes of those actions. "™ This definition also demonshrates the olose

connection and inlgrdependence Deleeen respoansibilily and acooumaldlide.

Che of the reasons why accovntability 19 desitable not only for the membor stabes,
but also fur the ntermational organisations themselves, is that states would probably

be more willing to transfer powers by intemnatioral orgganisations, if there are

e Cameron, T, 2004, 270

e Teid.

© Gee Newe Dielhi Conferenoe (22021 Committoe on Acecnmtaziliby of Tiitemmational Orege s tone.,
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T Spg f.a;'.-]?ﬁ, Ficherd {20003 mtemiahonal Govemeznes of War-Torn Temitorisg Rule 20
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mechanisms wich will ansure the right acquaintance with fhese powets. Tf member
states mansfer their powers, they skhould at lesst have the possibility to know these
ter bt controlled by democralic mechanisma. ™

There ate three levels or accountability, recopnised by the ILA in the New Delhi
Comfererae. The recommendations of these levels are commoen b all mtemational
organisations, The first level confains the supervision and the monitoring of
imternational organisations feontaning transparency),. This is meant to be tor
inlernal as well as for external issues, and for aclions evecuied by inlernational
oranisations. The secod Jevel ds directed  towards the Tiabilibe commected b
Tesponsibility of international organisations and theit actions. The last Tewel of
accountabilitey i also divecked towards  the  responwbility of  intermatiomal
organisakions ™

Showing these basic observatioms and  recommendations of  the New Delhi
Confesenca, the firsdl slep dpwards mare responsibility and  therefore maore

acouuntability may e made.

The importance of accountability in the aorment system becomes clear. But Hrere are
still greal obstacles dowards respansibility and accoumtability of inlarnational
uranisations. Tag fllowing two parks will deal with two main ohstacles towards
accountability, and save explinations why the compliznee with it s nob alwaya
present. The first point that is important in this discussion is “the right to a remedy™

ard {he second ooe is “immurities” of inlernational organizalons,

3,2.2,1, The Right to 4 Remedy

Cme of the reasons why accountability is of such great importares is the Riglt to o
Reredy, which s shromgdy connected b the male of lawve, This recosnised as a general
principle of law and contains “[...] both the procedural right of effective access te a
fair hearing and {hwe substacdive righl 10 a remedy 7 T s noted that this kKind of
protection 1o non-stade third parlies is essential in recognilion of accountability. The

absemc of the right b a remedy would be capecially damgerons in combination with

the entitlemert of jurisdictional immunity (see 3,.2.2.2 )07

T W Tl Canr ferencs (200 2% Conmrniftes on AcconmEaziliby of Tntemmational Orge sz hione,
Tntemetoal v Adsociztion, 1%

B Cp.: Thiz?, whale doemment

= Gueer Woelloms, Rerel (20047 THeersty o1 Coacozhony, 36 Mich, T Tt Tewe 1139 Cibed i Caneron,
005, 1147
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Ther rigtht of the acess to g remiedy s 8 guaranbes b the protection of homan rights
ard is part of te castomary intermnationa taw?7. Te contairs thye mears of redress in
Hhee case of gmoss wiolabion of Tnkemational Thoman Rigats Taw (TTTRT) or
Tnternational TTomanitarian Taw (TTITL The GATN states i ik mesolition,
comaaring the visgght to o remedy that individoals, which have either been saffering
vrosy violations of ITIRL or violations of [TIL, have tghts te the tollowing remedics
{provided by internatiomnal law):

a) “Trual and effective access 1o justice;

Bl Adeguiate, effective and prompt reparation for harmm suffe-ed,

o Acoess to relevant  information  concermning violations  and  reparation

e 1anisme T

T sy that these tights should alwavs e eshmated higner than the functiomal neweds
of irdernalional organisations. Already in 1959, the [CT made suree that corain
agpocts of Law {in Hhis caser eapecially human mightsd relaked bo the rigght tooa remedy
are binding for the TN This recormition by the TCT iy connected ke the fact Fhat
international organisations and states stendings “in the same place™, meaning both
pariies enjoy a lagal personalily. As inlernatioral arganisalions are somehoie (by
Huesir member stabes o b own law), as well as nabion states, bound ke human rights,

Hreew mesed toacoeed at the same dime the duty b provide for g might to a remiedy =

The <ighi 1o a remade applias in all matters where an inernalional argarisation is
v ved, or it shondd apply. The applivation af fhe vigght ke a remedy 15 oot always as
easy and uncamplicated as it might sound. This has 4o do with the fact that “[...] na
international  tribunal  has  compulsory jurisdiction over  international
organisalions" This makes the possibilibe to goarantes: the mght booa remedy

comsiderably ditficult.

T Cameron, To, 2004, A7 See ArE T, Toamepes 1 Comvendgm cnn TTuman Raghts; Art 8, Thaiversal
Trecle ratica of TTurman Rights.
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Trternational organisations Faee io addition a limited or even complete lack of locus
stemmd and tribunal’s jurisdiction is partly restricted, According to Article 34 of the
TCT s statute, an intemational organisabion s for example not allowed fe e o party
before the ICT; they do not have a locus standi?= That means that member states
have no possibility to bring op disputes agaimst interrational organizations to the
ICT. Following from this, member states nave 2o other means against the breech of
international law by inkeenational organisations ther. to ge into dispuate with the
member slales of the vere indernational arganisation. ™ Aovhow, 1he reasons for the
minyityy Tokms standi ssemn to e more polifical than judical ores, which make ik
whole existerioe in s case rather Gocgy M-

The Furepean Commission o TTumian Rights has ruled that member skates which
fracsfer powsar 1o internalional organisations, bind this international oreanisalion 10
fundamental rights =¥ This occurs for example 0 the R where the member shales
have baund he T as an inlermatioral arganisation 1o the Tu-opean Coovantion on
TTamian Rigthts (FOTTR). This means that the state respomsibility cven comasists after
Hee brarsfer of power. Tt nevertheloss the mechanism in the case of e Furopean
Court of [Inman Rights (ECIIR] is not very ditferent from the one of the ICT. As
inlernational organisations as such cannol become parlies of coneantions {such as
Huee FCTTR o the Tnbenatiomal Covernat on Civil and Political Rights (TCCPR)G anad
as they have their own hesal personality,  applicabions  against breaches  of
hmdamental riglts have to be made in e member states of He irtermational
organisalion and can nod be brought Defore the TCIHES Tormalle, the right 40 a
remerdy s guarantesd in the FOTTR and the TOUPRW.

T say, thal by Towking af reality we can commid, that if member states ar individuals
ary not able b detend their righits owveards the main people ir charge, for example a

inkermational orgpamization, the rigght kr a remedy s neor sufficiently implemantial.

Therz are much more examples for areas where responsibility and) o accountability
of international orgarisations is nol postulated. Anodher greal problem iz the

Firnig vty of international orggamisations Clesely conmected b the right of @ remedy,

S See: Stabate of the bteratwenal Cont of Tushes, Availalle 210 bl pedhewnee. -
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this privilese of irtermabional orgrisations will be discussed in the follawing

o latase

3.2.2.2. Immunity of International Organisations

Tnternativmal orgranisations canmob be subject to suiks, claims or acoomplishments om
the comestic Jevel. They are exempted from the jurisdiction of national courts, they
cojoy  fermity =t The justification is that international  orcanisations execuls
importand fasks io the international sysdam. The TCIHR roled thal the immanity of
mtermabional  orgsmisations 1= Yan essenbal o mesms of  ensoringg the proper
hancticming: of such organisations free fTom unilateral interference by odividual

LB

gavermmenl To emsure this, iwtemabional  ovpanisations as wedl as their
inlermational  civil servants  eojoy  fundlional  immunily. Bul immonity of
intermablional organisaticns bas b bear up agair st great criticism faonm a Tob of sides,
as il is seen as a threatl 1o the rule of Taw as well as (o accountability o iodernational

administratiom.

Functicmal immunity of international organisatioms tams out e be a “fairly broad
ard almast unlimiled immunity from ibe jurisdiclion of national cours.”*™ There is
mer ohvivs justification for this broad and  almost anlimiked  immunity of
mkermational granisabiors. T owe make a comparison betwesn the immuanity of
natiom states and the one of international organisaticns, this becomes clear:

Nation stales enjoy historical immooiy from Ahe jurisdicion of foreign cou s
Tendav this immunity has vastly eroded, but toe measoms ad mechanisms why
state’s immonily was ocigioated ae still iragealle and proeide an argumert for or
against justificatiom of international organisation’s immunity. This medlanism of
imrnum't}-' uf states s jgtmumﬂ}-' m‘m&plf_-d, am b 1s omee great putt 5‘11;111-1ntf_'&~.1'115; the:
stale’s sogereigaty.'™ Bub despite all acceptarces, discussions are getting louder
which are clearly in favour of boundaries o the immunite of stales, for example in

the case of breaches of human righis. T any case, the argument. of sovergigniy, 10

o Cemuron, T, 2006, 78 Aad: Woellens, 2004, = 14
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justify shate’s immmunity, is not transte-alile to mlernatioral arganisations; neither
are they severeies entitivs, rer are they supposed o be sovereiyn,'™

Another argument, which s not in favour for the immunity of intermational
Urganisations, is the principle of extraterritoriality, In the matter of state’s inounity,
Hhis principle presupposes the presence of g kerritory, including the peopls living in
that terTitory, which are subject to legslation and executive suthorite, This
argument supported state’s umunity  against suits of foreign countries, But
inlermational arganisations ¢o nol haee a derrilore, hence they do nat have a
population, nor co they have a comprehensive body of law ™ These Facts,
SUppOTtE state’s inrmunity, make tw imonmity of international organisations look

TatheT Lasedyss 1™

The argrarment of the independent funchoming of intemational organisaions, which
shall be graraniead by this mears, seems 1o ba ralher animporiant when lied 1o the
impartancy of fundamental mights, for cxample “the tight of access be a o™, Onee
ot the leading decigions regarding this queshon was the case of TWaite apd Kenredy @
Cernnnry (Appiication no, 2608344y and the paralled case Beer vimd Regin o, Geramomy
{Application no. 289334495} i1 1999 Tn this case, all foar applicants were workiog al a
disposal in the Furopean Space Chaerations Cenbre for the Furopean Space Ajency
{ESAL i Daarmstadt in Germany. After some Hme of work i Germany, their
comtracts were not renewed, They inducted procecdings betore the Darmstadt
Labour Courl [Arpeitsyerickt) against the T34, savirg thal according 1o the (e rman
Provision of Tabour (Temporary Statf) Act (Arfbeitiehmeriiberiissnngesgesets). ey
had achiesed the slalus of emplovees of the T5A. The T54 relied or its immunity
from jurisdiction under Article XV (2) of the ESA Corventiomn and its Anmes T

The German Arvbeitmericht declared the actionys madmissille and maled that the
E5A%s immunity was valid, The Court noted that the procecdings before the
German Arbeitseerichl liad concendrated oo the question of whether or nol T4
could validly rely on s immionity from jurisdiction )™

The fimal dedisions concerning immanity of FSA, taken by the RO TRY™, weere nol
satisfying ay imormity was grarted to the IO This decision was taken althouagh the

FOM TR receovised that the immunity jranted b inkermational orgpamisations may

e Teid.
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lead to o powsible infritgement of wn o mdividoal’s might of aeeess b conrt
Newvertheless, a step wias made towards “serutinizing more closely the grants of
immunity from tae jurisciction of natiomal coatts which deprive claimants of acctss
to dispute settlement nstitutioms™ as “it embodivs a clear departure from the
Commizsiom's varlier jurisprudence, which  wigwed immuniby issues as being
otside the jurisdiction of the Strasboury orrany, ™1™

T these two casis, the conside-alion beheeen the importanoe of the imommity of
inlernational organisations / nalion slates, and the prodection of fundamenial righis
ot individuals wis miade. Also the need for alkernative remedivs was recogmized. 5o
the ECH I stated that a state is not discharged from its responsibility concerming the
protection of human vights because: 6 approved  immuanity to an international

argarisalion ¥

Tn fact, the need for dispule setllemen! mechanisms s even more relesant for
inbermabonal orgrarisations (or those whe are in dispote with them) than ko nabion
states. Wabon states can inomost cases be sued before conrts of e owen LRIty
This means, that individuaals have the possibility to cetend themselves agninst
possible breaches of law by Abeir stale ™ Tollowing from thal we can say ilt:

3)  The stake has b bake reaponsibility for its actioms.

E) The state can be hold accountable for dts acHons.

vl The rule of law applics, as the state has to act I line with its gwn Tawes.

Bk, s already demonstrated in e precedent park, there are ro comparalble
inlernational courts dealing with cases where indernalional organisations are
inmvolved, We can see that as theometically international oriaisations canmot be hold
accountable ror it wchoms; they do not have ke be responsilile for their actiions !
This makes the means of imnmmity of intemational organisations, especially in
conneclion with 1ae non feasible right 10 a remedy in the infernalional s¥stem, &0
dangerous. Tepecially lowards the protection of fundamecdal righis of cilizens this
sywtom  da estemely shady, A gmeat lack of accountability by intermational

organisations can be identified.

" Seen Reiniseh, 1990, p.O35
e Tzid.
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Due Lo these enormous and reasonable criticisms, some internalional oreanisations
alzeady  acted towards more responsibility and  accountability, The UN did
m 'T{_.'ld'll_'l CEY MEMTIE! TIesans i 'i'l'l'l'lﬂTﬂ‘!."t! '"._"HE_']'F.""-‘

T ther case of the TN, ity charter stakes that the TN emjoys immunity in all terrtory
ot ity member states. This s a very broad irterpretation ef immunity for the TN, as
it basically covers all torms of legal processes, The ICT has ruled in tavour of this
Crermons immunity, stating that national courts should not deal with camages
which are arising from acls evecded by agants or offivials for whom immunily is
ek waived Y The onganisabion nevertheless is urgged b balance this. The TN s
bound te make preparation tor adeguate ways of settlement of disputes. This is
adaptive iFin cases which mvolve an orticial of the TN who enjoys irnmunity dus to
his pasitior, and from whom e immeonily has nod been waivad by the Secrelary-
Generall Tn other words: the TN is oblized to promote alternatives o individeals,
which are seeking redress in the case that the official enjos immunity. Ore of the
albrnative means, introdaced Ty the TN, is e s calked daims commissions with
t!lﬂi_f]'\ pt_'!ﬂ(_'ﬁ_" {_.'lPE_""I'EiﬁU'I'I. TE_.'I 'l."v'-l'lﬁl' exkent ﬂ'l&_"',_“ul;! i_"_:l'l'l'l'l'l'l'i._"‘u,_""i{_ﬂ'lﬁ ATEX t!b&&!ﬂhii”}-’ ]N'.'TUTI'IUH'I'I:.-;
moze Tesponsibility or aceountability is dodoy, as no “offida” regulations or

acminisi=ative dizeclioas exisl )=

Avain we can state that there are barniers loweards these oblisnabions, as there are na
means tor determine whether Fhe U has fulfilled those, or nol 5

This means, 1aal even it ihare are atlempls lowards the improvemend of
accountabilibe and overcoming UNs inrmumity, these are neifher indefinite nor ane
they revizable. And even if there wearg, who then would observe this means Lo be

sufficiet?

Not ondy do infernational organisations enjoy imunumnity, but alse individieals which
are in service of an internalional organisalion. The immanity geanied o individuals
finlernational civil servants) is vel nol as absolide as the one o internalional
urganisations as sach. A& peram who veould due s imomanity be “abose the lTaw™,
woalil lomeally e drresistible towards any kind of law, This would be a great

violatiom of the rule of law and is toerefore not moamsideration. That is why a

s Ceinern, T 2004, Lo B3
e Toid.

e Thid, prS5- S8

e Welluns, 204, pah
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differenice hay been made bebween an imternational civil servacd acling [afra oirns
ard e one acting wltre sras 19

Titra wirus means, that a person is sclngg within the seope of his or her mandate.
This prrson will, in the case of a4 suit by an mdividua, enjoy immunity. In e case
Hhat the persom wiss acting ultra virs, beyomd ik mandate, it can by deprived of ik
immunity. In the case that the nternational civil servant was acting vlra vizus, the
international oroanisation is also not dismissed from its resporsibility, '

This fact was slalad by Abe TCT @0 the case of Comerasivary 19987, wihere the
telatiomship between inkematiomal civll servint’s immunity and the responsibility of
international orianisations was detined very clearly, Inthis case, the United Nations
Ecomomic and Soctal Council (BEOSOCY asked for the advisory opinion of fhe TCT
on the applicability of Arlicle V1, Declion 22, of the 1#6 Convenlion on the
Privilespes and Tmmumibies of the Tnited Nations General Convention™ om the cagse
of Comaraswanny. Cumaraswamy was presenily in ihe function of a special
Rappartenr, speaking tor Fhe TN TTe faced  several lawesuits in Malaysia Tow
atmanks who argmied that he vsed defamabery lanmuage in the imterviewe and seek
damages in a tetal amowt of TS5 112 million. The ICT held Mr, Cumaraswamy free
from any payment abligations and hold vpis immunity. Neveribeless this case Ted
ey snother judgement: The TCT miled that mketnational diwvil servants nevd b make:
sares that they stay within fheir mindotes and alse here act carefually. Thia
judgement by the ICT was one of thye first steps Wweards more responsibility of

inlernational organisations and thair civil servanis 13

Tn the case of the TN, the Secretare-General has the -ighi 10 waive immunity of the
TN civil servanks 7 To assure the righthd exertion of this task, the ICT is uried to
inspect the deagion. This can for example happen, if the appraisal of the UN and the
member states diverge, The decision by the ICT is the fimal decision that needs ko be

acepted by all parties. 2

RO Camerom, 20046, paid.

RN R R

T See T Advisery Omimioa® Dy the Tnbm=ticnal Conart of [ustics, 290 & 999 Crted me Cameron,
200m, p.Rd.

TR Gpp: Resolyhionyg .l"-.th:-]'ﬂ:-d hj,' s General -'-1'.5'5+'I‘ﬂh]_‘r' D1:|1'111tl; fl-& Tirst Fart oof s Torak Sessaon (1867
U™ Thow. A,

T s wewe A omgd ecketfnd e php2pr-l RG-S & -1 decase =1 DO =0k see reh -
M22nird rusr iy 22

SO Careran, T, 0

e Teid.
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T say ihat despite these altempts 1o higher responsibilily and accountability in the
TN, they =till not seem o be exhaustive enough, Ohverall puiding nudes and laws,

which would suarantee completely independent observiations, are sH1T missing.

Comeladingg by fag immuenity of intermatiomal orgganisatiors we con adbery, that the
immunity inte-mational organisations and their imternational cvil servants enjoy, is
eremmons and nob justifiable to that extend, The wrovmert of the ECHIR, that
immunily  ensures  proper funclioning  of irlernalional  organisations  seems
umimportank and wndersiced when compared b the vight of acoess foa comart, which
is not without reason a handamental right. Also, if some progzess has been mace,
Hhis i =K1 not enoaggh to say that the situation can be improved sutficientle 5

A s fundamecdal right, the righl 1o a remedy, is connecled 1o ihe role of law, T
say, thit this extensive immunity intermationa orgamisations emjsy is o breach o the
Fule of lawe in lales. The pratsdem is again, thal the rule of Taw does nod folly existin
He inkermational svstem; so thery are no imperabive reasons to Change this fact -
other at ib oreates s breach of homan rights ™ T wav, tlat the protechion of
fimdamental rights of the individual should in any case be the most impostant

overall rule, immunity (o that extend) is nol justifiable under his condition.

3.3, Conclusion Chapter 3

It was the aim of this chapter b examine the main obstacles owards legitimate
behaviour of international organisations. The <esaarch quastion of this chapler was:
“What leygtimacy Tacks derive rrom fhe musdified rule of law connectsd  ho
accourtability mechanisms of inlernational organisabions?”

Ay we have seen i the first part of the chapter, the tule of law is o precondition te
eraane legiHmate: behaviour inoa system. As b is not entirely implementec in the
imternational system, it cannot guarantee the complianee of certain rights o the
people. Due 1o The modifisd rule of law, mecharisms as respoosibility and

accountability are harder 1o obiain.

Although the importance and powers of intetnational organisalions are increasing
erermonsly, intermabional organizations ate vt not alwavs respomsible for their
adions. The reasons for this situation are missing  mechanisms o ersure
Tesponsibility of inkrmational omamisations i the intermational systemn. Tisspite

some  bepinningrs of  attempts b improve  responsibility of  intermationad

T Wallan, 2004, p 2125
o Colimgvennd, T, 2006, po=
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urganisations, vither by non-bindingg decizions of commifiees, or the international
organisation itse I, responsibility seems not to be compulsive,

Tut as responsibility is an important precondibon o be able to hold organizations
actually accemntable for their actions, accountability of internatiomal orianisations is
it mnatuare edther,

The fundementa right of the tight o 4 remedy is highly challenged due to the
muodified rule of law in the international system, International organisations lack, or
do nod even haee a locus standi io front of some conds and iribunal’s jurisdiclion is
partly restricked. The direct accuse of inkrmnatiomal organisations is neatly not
pussible, Individuals as well as member states have ) make a detour lowards
miermler states of the intermatioma] ovsanisation, aeose those of breaches performend
by ihe internalional organisation ibw stale is @ member of and hope fo-
compersation. The tight to a remedy i in many cases ot directly applicable ke
internalional  organisalions, ard is ihersfore  insofficient when  inlernational
urganisations are involvedd. This perspective worsemns when this fact is coembined
with tag immunity of inkerrational organisations.

Immumnity of inte-national erganisations. developed o that extent, derives from a
baseiess juslificalion and is construcling a rather dangerous means; H makes
mtermational organisations “antouchabls”™ by national coarts, The decision for Fhe
promedicn of  altetnative medns isoa start ty improes esponsibilibe and
accountability, but is yet not developed far enongeh. Combrol mechanisms to eosuTe
the sufficiecrd and cosrect implementation are missing. Tn odber words we can sav
Hhat the immunity of international orgamisalions impedes the possilbility or judicial

clearance, the rute of law prodedts in nalion slates.™

Tut the prosection of fundamental rights of humans should alveays come first, and
be one of the most important goals within & system. What can be dome? Simply
edablish a role of law ir the iclernatioral syslem? This idea seems 1o be rather
tiapian al the very moment. We nead 10 find an allernative means, ensuriog the

judicial clearanee, sraatanbesing cettaim vights ky individuals, bub alse to shates.

Thes ezt chiapter will deal with this maktes of altermatives to improse respomsibility
aré accouniability for intermational organisalions in a system withoul a fully

patallizshed rule of law . Possible solubions will be demmomstrabed and Gisoassed.

S Cpe Wallens, 2004, .20



4. Poszible [mprovements for the Lesitimate DBehaviour of Intemational
Organisations

In the previous two chapters Texamined the 1ole of international orearisations, thwir
powers and righke Oomarringg Tacks 0 the TejdBmate bebaviour of intermational
organisations wete disazssed, Concluding in chapter two, we wete able to say that
intermational organisations enjoy similar rights as nation atates. Ome of Fhe meost
importand facts is the legal personality infernational arganisalions and nation stales
ejoy. Only becanse of the precendition of g legal persomality an imstitution) persom
is entitled to bear certain rights, But this should also emtail o cormect conduct within
e imterratiomal  swskemn, @ legitmake behavicur of those who enjoy Teeal
personalily. Txamiring this question of legitinnade bebaviour of inlesnational
urpanisations, T amncluded n chapter three that intermational organisations featare
greal lacks of legitimate bebaviour; especially responsibility and accouniability.

Che main rigiger for Fais lack is the modifed role of Taw ir the fternational sy stom,
Tacks of ~esponsibility and accowntability gccur and are, despite some athompts,
obviously not vasy to erase, In this paper two main problems creating the lack of
accourability were examined. The first one is fhe righl 1o a remedy, which is not
sufficiently implemented 0 the intermational svstemn. The second one is the
immuniby of irtermatiomal organizations and their intermaboma civil servants, which

is broad and rearly unlimited fom the jurisdiction «of national coutks.

T say that to improve these lacks of tesponaibility and accountalialite there are
basically {wo possible solulions. The first would be o “introduce™ the rule of law
{followings the idea of the rule of law in naticnal systems) @ the intermational
sywtem. T say that this idea is otopian in the prosent sitabion: This kind of a male of
law in the irternational svstem would Imply 4 unity of law which is skl nem
exislend. To ¢reate unily of law, the unite of ration stales i required firsl This idea
seems currerily nol 10 e realisable, as nalion slates, cullures, and people but also
pulibics and the history of nation states are too diverse.

This mesans that we need Ky fnd altermative mechanismey, which aan Balance the not
ertively inbroduced tule of law in e intematiomal system. Mochaniams, which
probably are still nal comprehensive, bt can dissolee the problems whers they
ernere and thesetore improve eatimate behaviour of intermational organizations. T

say, that some solitions cotd vonstitute the fivst steps into the right direction,
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Trigrnational orgarisations are, despite aororring lacks in their construclion, such as
the lack of lesitimate benaviour, a gain in times of globalisation. As examined in
g‘hﬁpt&-r twery, there aTe man ¥ advﬁﬁtag&th international :_1Tgﬁ'r|i1-.ah':_:-ns admimister &
clobal development. That is why the improvement of the leditimate behaviour of
inkermabional argranisations is or such wreat importance 1™

In this chapter, iceas for improvements of the legifimate behavicoor of intermational
organisations wil be discussed, The sab-question which will be wmswered i “ATe
there  possibilifies 10 improve the legitimate  Dehavioues of  intesnaticnal
uranisationa" The main areas which will e discussed ave the improvements of

Tespunsibility, te right to a temedy and immunity of inkermational organisations,

4.1. Democoatisation of International Orgamisations

Thers wers: already ditferent proposals made to improve Teribmacy of infemational
organisations. {ne of the mare oflen discussed ideas is the one of a democratisation
ot ternabional organizabions, which is sometimes combined with the idea of jQobal

G rmaTIce.

Une interesting peroposal cancerning democralisalion was made Ty Alois Hulrer
arc Tone 50 Frey in 20040 Thedt icea is o improwve lesgbmate behavioor of
mtermabional organisations by “an approwch ke world jrovenance based on the

LA I

democratic idea of citizen porticipationr ™7 [t means that Tandomly selected citizens
have the right 1o participale in the decision-making processes of internalional
uranisations. This warld e implemented by the means of initatives, Tererendumas
ard recalls. The involvement of citizens would an the one and giee international
organmisations the possibility to substantiate their sctions and on the other hand a
oser cormeetion B the people wouald e possible. Tntermablonal organizatioms
walil then accomplish their actions aceerding to the will of the people, Finally this
idea would lead 1o a higher legitimary of infernational organisations. ™

Slutzer and Treey admil. that There are many aspecs o their proposal, ahich still
mnesd b0 e comsidered and resdised. T oweill not omly be difficalt fo geb carrent
dedsion-makers to agree to this proposal as they admit, but also diveesities are

relevant to sucoeed ™ Tn my opiniom, the proposal by Stoteerd Froy dsoa litHe

TR Alvares, 205, p2ITE

U Beer Sabeer, Aloes; Troy, Treans 50 (Tmsk e fe 2047 Moking Tntemaione 1 Clrganiae Bomz More
Memograhc. Tndversrty of Zurceh aved CRTM A - Canber for Ressarch i Foonomacs, Wanagement aad
the Arks, o21.

T Trid,

o Tid, p 200 2R
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overcast and clopian, but the general idea is naol too rar from what we should strive
for. TToweve, we should also take into accoumt that the current world is in many
agpocts very diverse and that there are shll areas which are irreconalable s
Therefore the general idea of the demecratisation of inteenational organisations
mistht be the best point b get stavted with, A higher mvolvement of people inks
dedsions-making processes as well as the actions of internatioral organisations and
a hiypher accountability (and mesponsibility) of intermational orsarisatons may be
ihe firsd slap 1™

Somie scienbsks stabe that inoa Tomgs B perspoeckive, slobal govemnance seems to e
pussible; the approsch is excessively obvious in todav’s happerings™ But that
wimld alss redquire that intemabional gegpanisations stresgthen the weak semae of
inlernational  communily. Coly if there s Tess diversity and more  plobal
idetification, participabtion, tesponsibility and also solidarity, Fhe ides or jdobal
governance is able o work. This would alsa mean that indernational areanisations
med tor chamgey imprave thair redationships with other global and natiomal actors,
sach s NGO, sovernments and individuoals, Thisis net as simple as it may soumd,
due to the cifferent and partly even condlicive agendas all these parties ate
follow ing. MNeverlheless is the whole idea of global govrerrance in my apinian nol

completely vtopiar, but it will mewd some tme fe pul il mke prach oo

Also with o perspective towards plobal sovernance there iy still no solutiom famnd
for he current siluation. The sabsequent quedion ihen is Ao we mighd he able 1a
improve aceoantability to higher democratic standards and to fnally improve the
legilimate behaviour of indernational organisations. One very well discossed
purchase is the role of the judiciary. In the rext part this will be presented and

Cisetsaend.

4.2, The Role of the Judiciary
Trdkis par ihe role of the judiciare, as a mair trigger 1o improve inlernationgl

uranisation’s legiBmacy, will explivitly be diseussed.

e Td, R 21

O Tlolmes, Kim BLJEI3E Rennarks fo P World Tedar=Tist Associabon ad Onfam, Washingtom,
T Available at: hbtos e we stabe oo o et I m 200520345 1 b

o ot JTean e e (20017 Raf wrbons on o mesmeHunal organisations ad intemz Bl
Tegitimaey: cimstrzints, pethelogios, ond possibiliGios. UNLSCO, pRod Availzble ot

T o Sl chweell-spmeree comddoiabg I TTVTLAGE- 281005120 And: Coe: Shcteer; Trey, 2004,
"o Btubewr; Trey, Tirst Dhatt 2004, pa
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Let us start ko discuss ome of the main obstacles towards inlernational argarisation’s
legitimate behavionr., As dememstrate in chapter 3.2.2. 1., the tight to a remedy is not
sufficiently dmplemented  when talking about the involvement of inkemnational
organisaticms, Access to courts belemes to jus cogens, and should Fherefore be
Tempeicted inoany cast. Also case Taw of the BCHTR underlines thee importanes of the
Tight to a remedy by stating that “the suarantee of o etfective remedy Tequites as a
minimuam that g competent, independent sppeats authority must exist which is to be
informec of the reasons behind the decision. ™" Mo matter whether connecled 1o the
etk implemesated right toow remaedy or the immunmiby of intermatiomal organisations
towiards national courts, the right to the access to court is not sutficiertly elaborated
ard realised and ereates therefore a great Tadk of accountability of internatiomal
organisalkions.

e possibility to improve this problem is b extend the role of the judicary. S0 s
ar "effedive and accessible juslice system [ e way W provice the elements of
mdividuwal redress and teparation and, whete appropriate senetion, which form
essential compoments of accountability svstemns.” "™ This idea of the role of the
judiciary will be maiding the ideas about possible improverments of the legitimate

hehaviour of international organisations.

Ther basic idea wndertlying all atternpts t improve the sitaation is that o]l execabive
orgrans, so the Tnited Natiens Security Councdl (UMSC), rely ke a great extent on the
acministration of the nation states and Cweir cowrts for their implementation of
decisioms wed policies. To comtinnabion with this idea, o possilility would apen up in
holding exerutive orgars, as the TINS5, accouniable over rational courts. This could
be manageable “throngl a system of enforeeable judicial remedies™™, By the means
ot elbservation of imternational organizations, ad cspecially those ones constitubing
the main actors on e planet, intemationa organisations could become more
accourdable, 1w

o can and should member stales provide for the profeciion of fundamenial righis,
sarn gy oa Tighh tooa temedy. This waw the possibility to shrengthen g unity of

international law would be given, Cnee this basic would be stzengthened, the

SRR Crinenon, 1, 2008, (12,

5 S TTarlean, erol (2006 .-i-;'('q:-un[‘?'::lﬂﬂ:_.-‘ m the F1:|1'r_1]_1nf.=11 T, Ciked e W lang, 2000, ?.22.
Eo e Wellens, 2004, @01k
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competenoes weonld e tramsterred to the internatiomal leeel as the reeiew Ty

natiomal vourts woale fadl avey, '

An important beginnirg would be to improve the implemertation of the right to a
remedy in opening e access of inkemational oranisabions to mbemmational coarts,
A loens standi for international organisations is needed to guaratee the attendance
of intemational organisations in any case,'™

Nod only shauld infernational organisaiions be able 10 be inviled as respondenis,
but als as applicants themeselves. T the case of the IC], Article 34 of the ICT's statute
needs to be charged anc respectively amerded, Instead of dause 1, stating that
“emly states may be parties in cases betore Fhe Court™™internatioral organizationa
should be included as pariies before courd. Tispecially if the reasons for the missing
Toims skandi before the TCT are more political than juridica’ wmes, Avticle 34 newds to
be revised. Thiswag, member satas waold have the possibility 10 hald indernational
uranisations directly responyible and accountable for fheir actions '

In the case of the TOHTR the basic idea is similar. Thete is great newed of an
international justice system, providing the pessibility to indivicuals o protect
themselves directly from inlaroalional oreanisplions. The GOUHR has beer too
careful it devision-making i many cases. Dhedsion s, made by this inkemationally
impartant coutt, nessd bo by maore progrressive and stepoap as a forerommer Tespanding
the questions of internatiomal law, The BN needs to see that 2 derial of justice,
leading Aowards more immanity, is nod in Ting with basic principles.'™ Feen if the
Wity wrnd Eenrmeny o0 Gerpieny and  Beer sonl Regor o Germany cases in 1999 epre
somebow  progressive, The TOIHR nevertheless Gid ool decide lowards the
protection of the individuals, but to immuonity, “The Court has unfortunately
missand a very gooc gpportunity to deliver o covTajeors judgement.” ™ Thye RCHTR
took a mumbet of other dedsions in which the rght to a remedy of an individual or
arolber fhird parly was violaled doe 1o the immunity of an internalional
organisation. The TCIHR shoold here improve ils decisions and slep up towards the

profection of anman righbs 1%

e Ied, pls.

e Tod, 22

 Gwe Stabate of tha Tnkeraathiomal Connt of Tushes, Aricle 34, 1. Avail=Tla ak pdtfeosw ag-ciforngd
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This basic idea of the opeming of fhe acoess for inlernational organisations 10
international courks is transferable te many others, “Dhirect remedial action agairst
inkermational oranisabior s slenld be become available [ Only this way, with
the possibility te a right to a remedy for other partivs, infernational organisations
arc their achons e become morg Tesponsible and aceoamtable, For the BOETTR the
time has come to realise that “le dénd de ustice auguel aboutit I'immuniteé ne pet
plus dtre olere, 1%

This would not anly improve accountability of icdernatlional arganisations, bl
arcther imporkant question in correlabion with this “syatem™ would be clavifRed. Tt s
for example very questionable it “we can really hold member states responsible tor
Hhee actions of orgams, such as the Commission amd Court, aver which they biaves e
day-to-day conlrol?™ ™ This question can and will a0l be answered i This paper.
ot guestiomable: s 0 fhat matker if the shifbng of Tesponsibilite ke the nation states,
is nol another (welcome]l apening for intercalional organisalions oot 19 be

acoounbable for thedr actions.

Comeerning immumnity of imternational organisations before demeshc courks a

1. £

salution is nol as easy, as we can slale thal “an inleroational arganisation naeds aod

desires by protect ibs staff from persona suit s understandable and perhaps even

justiriable for acts that are not criminal in nakare. "

But wer should keep in mind
that immumity of intemational orcanisatons is only justifiable, ic it does not
“release” the inlernational arganisalion from s human rights obligations. As we
have seem in chapter three this is not always guatanteed. We can say that this
absolute immanity of indernational organisations is neither compatible witl e idea
of the rude of lave, nor with jus corens, In many cases, human rights violations are
o ckesd

Regarding the discussion of imonunity the selution mighit lie in the recognition of
the right 10 a0 access 1o court and therefore the above explained right 10 a remecy.
Access 10 a courd 15 a fundamendal righl which iz violated by the immunily of
nkemational  organisabions. One possibility would  be that  imtermational

organisations  find  altermative  remedies,  which are sctually  a) sufficiently

T See Welleny, 2004, pps.

U Geer Tinggel, Taeelle §EMIZE Thradb d° Aveds aus Trbunaws of Taeeption < Tmmoaikes : la Cour de
ShraghouTys Parsiste. Crkee inc Wellens, 2007, pola.

" e Claphamt, Andrew @ The Taropesn Unitm before the Toreoeen Court of TTumen Righbs', m
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M Trid, pd.

50



implemended and b supervised by ootside institudions. This way inlernational
organisations would be able to hold on to immunity but wonld be monitored by
mstitutions which could joaranbes thedr rghtful behavienr, Dot even in this case
the need to reduce international oranisaton’s mmunity is given, In the case of
breaches and violatioma thore muat in sy case be possibililes for tedrass ™

Tf there are no alternative Temedies ceated, international ooeanisations need to
partly resipgn from immurity, and respectively their inmunity needs to be waived.,
T is e emphasis thal needs 10 be changed between e prodeclion of haman righls
ard the immuniby ard anechoning of irternabiomal orgamisations. TRy means that,
in the case of a possible violation of humnan tights, an international organisation’s
immunity should e waived., Todivideals and other thicd parties should ger bhe
possibility for redress. The rigthi 1o access 10 a courd shauld be fulrilled inany caga™”
Ter o certaim extent, immanity should o680 be present s ensure fthe functioningg of
inlermational organisations, but the peodection of human rights shoold aevertheless
be mwre important. Tnomy opiniom shoald inkemational organisations therefore
guatantee the protectior of haman righks i the case of o human tight’s violatiom but

Temain with the means of a redeeed inomumnity,

T atake thit the improvemert of tae role of e udiciary is the most imporkmt meams
by ersmate better Tegitimab: behaviours of mtermatiomal orggamisations. e the aarrent
system there is a dislocation of law-making power from the lesislative to the
execidive. This reeds 40 be cancelled and brought indo an order following
dermocrabic skandards, The role of tae judiciary, both en the mabonal o imtermnational
level, is impaorlant asa c-itical reflection of (e executise behaviour. T the behaviour
of executive bodies is not teflected o supervised, Tespomsibility and accountability

are hard Iy wealisabile. The whole idea of checkys and balances ia oubof ordeq 20

Trr 2004, Ahe 1A decided b “To cases before comestic courts il will be for the
Fwerilive Head of the inlernalional organisation 1o decide, in ihe interest of the
urganisation, upon the waiver of immuaniby from jurisdicton ™ ak an exeombive
head of the irternational oreandsation is probably not very objective when it comes

ker the decision, whether immuniby should be waived or not, The “executive canmot

"G Bienehi, Andres (1909 Trenrumiby versas TTumen Rig g The Pinodiet Case, EJTL Vol 10, MNeld,
Pp-EF-27, plns
Vo Camuoerin, T, 2006, pp 0o 96,

e Tironen, Romye S TTes <l Judgres Cope wofl Mualtilesel Regnilaben? Tn: Tollesd = 1; Wesse':

1l

Waonters Tdes ), Teathoomuing, polad
4 Gee: Mbernabenal Taw AssocizBen (20040 Accountalilibe of Tntemahona” Oneenivaticns, Tarlm

Cimferenee. nbernatismal Orgenieations Loy Bevaewe 1, opn 22122973 p 250
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be pxpected by exercise self-oomtrol “29 T eay, thatl as long as there are no external
supervisors  deciding about  immunity anc the swficiert implementation of
albrnative ey, the sap of accoumtability of internatiomal orspamisationy 1s hard e
close, External supervision, preferable by an imdependet and achially operating
mstitntion, working closely  with Fhe intematioral and cational jodicary, s

necessary b improve legritimate behaviour of intermational omsanisations,™

{Cne greneral reazon for this problematic might be the fact that “siill many principles,
Tules and doctrimes of hoth inkrmational and domesHe Taw are remminiseent of an ald
fashivzwed and ne longer viable approach to ntermational Do [L..]0777 The fo the om
Hee o hand old fashiones rules and weayys of global organisatiom, and the on the
othe s haod new appearances in the interoational system, inoonsistencios are crealed.
Thest inconsistencies can ther, for example ead b the lack of legitmate
behaviour of inlernational arganisalions. One general starting point 1o improwve
legitimate behaviour of mternational orspamisations is oo rediee Fhese incoms stemaes
arc o awssimilate the twir systems b cacl other and to reduee the sap bebween
them v

T my opinion, the judiciamy is able 1o iminish this gap. By laking the new
appearances, laves and rules inbe acconnt and chiagse established ules, such as the
immunity of internatiomal omjganisalions, a beter protection of fundamental gk
can be crested. This wonld mean that the judiciary is ore important element to

plane hese inconsistencies in il inderrational syslem.

THhink had ucdil now, we have oot been getliog (0o fario improving respoasibilidy
or accountability, But e atempts which are for example visible in the Tesults of the
Mew Delhi Comferenee showe the recogmition, the relevance and the spemeral will for

improvements of this matter.™

4.3, Conclusion Chapter 4

Arter dismussing importancy and Tacks of ledtimate behaviour in the previchs
chapters, this chapker’'s aim was to exanine possible improvements. The tact that
imkermational organisatioms show a gresat lack of legitimate behaviour may on oa first

glance seem severa. Bul as loog as fhere are possibililies 10 recognise possible

" Soes Orown, In Follosdal; Woess o] Wouters [Tds, ), Tertheoning, po2ar.

v Tridd.

27 Geer THoned, 1990, 275

Ve Taidd, pa2is

o Mewe Delli Comferenee, 2002, BWhole Dhament (espocialle o 187197
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starting poinls 10 impeove the situation il is oot viewless. Tag chapler’s resgarch
uestion therefore was: “Are there possibilities to improve the lecitimate behavioars
ot imtermaticnal organisatiors?™ The brier answer to this question s ves, there are

wiays to Improve imternational organisation’s legitimate bebaviour.

The way iowards improvemends al pegsent is perhaps not the creation of an
ovetarching syskom as @ unity of Taw with a following establishment of the mle of
Taw in the internadional system in ihe curreod situation. A democratisalion and o
aim at the goal of stebal soevermanae are possible iF changes are made. Tntermatiomal
organizations would have to sapport a skromer wemse of interational communiby
by creating hipwer global identification, partcipation, cesponsibility and  also
salidaritv. A1 1the same {ime international oreanisations need 10 improve their
relatiomships with other global andé national ackera, Tn the cament sitoation this
mistht seem difficult — T stabe that it is manageable o the fotere. Tt we do have ke
acit that even it this is without doubt a desirable goal in a long term perspretive,
sl ler stepa have to be made: ab frst.

In my opinion, the role of the judiciary is in the currert siluation an important
fealure 1o improve legilimale behaviour of inlermational arganisations in the
internationa system.

Tt intrational otganisations would by ar aceephed party in fromt of intermational
cimrts, as for example the [CT or the ECGHIE, the possibility for individuals and
othess o demand thair righls would be given. This would then constrain
inlernational orgarisalions o be maore resporsible and at least accountable for their
acliomy.

The role of the judicdary is also important on the national level. At present,
inkermational gnsanizsations enjoy a nearly unlimited invnoniby kneards natiomal
courls. Bod, as the derivation of ihis immmunity (slate’s immunite} is nod 1-ansterable
by intermaticnal orgpanizatioms, and this hogge immiunity is inoany case a threat ke the
profection of human rights, il is nal jusifiabte. The solotion for this is that
mkermational urganisations vither find other, alermative remedivs to maks suee that
claimed redress Teceives sufficient attentiom, or theit iImmunity needs to be
comstricted immensely, Fossible alte-mative means needs then to be controlled by an

independent insitution as the execulive cannot aondrol ilself sufricienily.

The dislocation of lavw- making power, from the legislative b fae pxecubive, needs o
be cameelled. The critical reflection of actions of international organisations by

independent inslidudions is meeded. The impraeemeni of the relationship of
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inlernational oreanisalions and the judiciary on national and inteznaticoal level is
the key for the frst steps towards more legitimate behaviour of interational

organisakions.
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5. Conclusion

The invention and creation of international orsanisations is relatively new, Witain a
shorh period of Hme, the importance of inkemational orgpanisation srew immemaely.
Their impact on global politics, decision-making and the life of citivens all over the
wrld inceased. These circumstiamess make a general examinabion of intemational
Orfranisatioms so important. With the help of the explanation of the status quo of
international organisaton’s legitimate behavionr and the identification of ways out
of current. prablems, the main-researcy quesion of this paper will be ansicerad at
lask, The guestiom of this papor was: Wik remard o establishaed syt of
accourttability and the ale of law, to what extent can actions by international
uranisations considered t be lejiBmate, and whiat are solutions o overcome

possible problems?™

T chapder one, the assed of legitimate behaviour in he irternalional system was
explored. The sub-restarch gquesstion: “What is Tejd bmate behavioar, and what Lacks,
reprading kewitimate behaviour, can be examined in the current international
system?” was answered, Tae aim of this chapter was to build up a basic
underslanding of current problems in the inlernational seslem, espacially problams
Terjeardingg lesritimate behaviour.

A omer of the first comelasioms in tais part we can adbere that leggtimate behaviour
can be seen as g desitable condition within a political system as it particularly
provides sabilite, enhanced order and effecliveness. That is the reason why
democratic western natiom states are. among other things, constibiuted o the
priowciple of legitimacy with tha demand of legitimale behaviour of thair inslitutions,
Dharing the analysis it became clear, that moadbi-level rovemanee, henoe intermational
gorvermance, 15 moel more comples and challemges several Fomdamental ideas of the
tradifiomal westemn nation states, Toe lecitimate belaviour of many institutions in
the inlaralional sysiem is, for example, oot adaquate, as important precondilions
for legifimacy are missing. These are in parlicular mechanisms of supervision, dired
partivipation, arc eminently tae rale of Tave.

The intrinsic conclusion of chapter one was not only e recosmition of the
impartaney. of legitimate bebavicour  and ity problematical position e the
inlernational syslem. T was in parlicular the recognition of the fact that: jF
mtermabional organigations are one of the main actors on the lobal Tevel, they meed
to e subject of particidar Tules and standards supporting legitimate behaviour.
Chapter twea examined tha quesiion: “What is the role of interational organizations

in the international systemn?” Following the conclusion of crapter one, the goal was
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by detime the take wnd powers of intermational orsanisations i the ioternational
system and to compare them with the “natural powers™ of nation states.

Already by recogmiging inkernational organisatioms ss “imkemational legal persons”
they rain riphts and powers. There are no other entities in the intermational system,
which are tevoymised as legal persens vnext to nation stabes and intermational
orgaisalions,

Within Hme, intemational organisations have geined a lot of additonal power,
transferred from the member slates o the intermational organisations. They are
partly able to make binding dedsions towards theit member states and they may
CVWETL EXETCISE sovereiin powers, The influence internaticnal organisations have on
traditional sourees of law iy alse formidable. They have, often to the positive,
changed ard improved sources of internadional Taw, aré loday cilivens are direcls
affected by their decisioms and stromyg powers.

The influgnces of internalional organisations in different argas are parlly positive,
but alwo partly questionable, as problems and lacks derive from these poseers,
Momber shates are apparently overstrained, as they seem to fall inte a lethashce
attitile, This is of conrse not the way to overcome and lastly improve vxisting
problems. Tinally we car slate that indernational organisalions erlarged their
competenoes ovet the past decades, that they can e identitied as very powerhal
plavers and that they still joain more poveer with Hme.

The findings of chapwr two can be sunumarized in this short skatement:
inlernational organisations have enarmads influences, iheiv rights and powers are
similar to those of natien states. Therefore, adjacent to chapler ome, we were able ke
sav Ahal indernational organisations witk similar righls as nation slates aod
especially  with the advantages of a legal personality shodd follow  sioilar
Testricticons and obliabons as nation states.

Chapter three aims to examine the substantiality of mestichions and obligsations of
inlernational grganisaticns. The impact of the modified rule of law as a preconé ion
in ithe inlernational system was examined brigfle. The sub--esearch quesion of this
chapter was: “Whaat legatimacy lacks devive from the modified mule of Law commectend
to accvuntability mechanisms of intermatonal organisations?”

Ay demonstrated, e nob entirely implemenbied mile of Tawe i laving great impacks
on aslablished syslams like accounability and responaibility. As the rule of law can
b seen as @ precomdition b ensure legsitimate behaviour, ik modificabion o e
international system procuces the non-complisnee of certain rights, Mechanisms as

Tespamnsibility amod aceountaliilite are horder to obtain.

56



Fesponsibility of intematienal organisatioms and constrainiog accountability are an
impuortant means of legitimate behavieur, whick intemational orgarisations do not
alwayys adhere b One of the most important rights in international law which is not
suffivienitly implemented is the right o oa remedy. Dkernational orsanisations are
only pattly, or even completely, Tacking locus skandi befones intermatiomal courts. Tn
the case of the ICT, for instance, intemation® organisations are excluced as a party
due to the wording of Articke 34 of the Courts Statute. Wember stakes canmot claim
redress againsl infernational oreanisations directly, which constifetes a eiolation of
Huee vigght b a vemiedy. Tndividaals as well as member states have to make o detour
towards the member states of an intemmational  organisation  fo achiewve
compensation. The vight by a Temnedy in e inkernational sysbem is in many cises
ned direcily applicable 1o irternational oreanizalions.

O national leved inkmational ovganizsatioms are additiomally “protected ™ by their
immunily.  Triernalional  organisation’s  immunity i bread and  universal:
mkemational  organisations ate nearly “votnochable™ by national courts, TE s
suppestd o graranter an ircependent fanctioning of inkernational erganisations,
but the dilenuna is that this immense immunity of inferrations] erranisations also
creates violations of human righls. While international organisations are prolecied
by immmumiby, it remeeves e cight of citsens o defend  themselves divectly e
inkemational  oranisaliony at the same e Although the decision foe, and
implementation of a promotior. of alternative means has aready started to improve
responsibility and accountability, il is ool developed far enough 1o siate that it
balanees the weneral problem. Comtrod mechaniams to ensare the suffcient and
cored implementation are missing. Tmmuenily of imernational oreanisalions
impedes the pessibility of judicial cearance, in natior. states asually protected by
Fher raler aaf Tawe.

Arter  these extensive  censiderations, <hapter four simed  to seek possible
alternalives 1o overcome the problems of legilimale behaviouwr of international
organisalions. (e possible autlook 1o oeecome this problem mighl be the
democrabisatiom of international organizatioms and  global sovermance. Global
covernance might = with a few etforts and dhanges in the nternationa society = be
possible,  bab it does mob constitele we dmmediake solution. Although
democratisalion iz a good dading point, tha solution is nol immedialely praclicable.
Deciniom-makers are possibly not cortain to share ot even to lransfer their powers b

otheT actors.
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Arter reckoning that a timal salation will sopposdble 1ake time 1o be developed and
integmated into the intemational syetem, the role of the judiciary was ideatitied as

Haee kery solubon to the problematic at present.

Primuarily, internabamal organisations need to be aceophed as poatties in front of
international courts, such as Ew ICT and the BECGHIR, The mears te puararbee the
widening of the access o these courts s not as difticudt as we might assurne in the
firsl maoment, as il is somatinmes jost the charge of an adicle. This way, the
pussibility for individuals and others to demand thei rights wonld e given,
Internativmal covtts reneraly need to step up and support the tights of dtizens to
sork  Tedress  agnaivst intermabional orgamisabions, iF there was a violation
demanstrable. An effedtice and accessible justice svstem on {le inlernational level is
Huee ety tix higgher Tesitirnate behaviovt of intermatiomal organisations. TF citivens anid
other third paries are able 1o defend themselees, inlernational organisalions arg in
Huee prosition to act legabimate aned ke be accommtable: for their actions.

Another problem is the immunily of inermalonal organizations which is a jreat
threat to the protecton of humer rights, In my opinion there ate just two
alternatives 1o annal {his peaoblem: imernalional organisalions either find other,
alkrmative remedios to make sure that claimed redress receives sufficiamt abertion,
or their immunity meeds to by comstricted immenselv. TF allernative means are the
wiy to improve Tesponsibility and accountability of Mtermational organisations,
independent  institutions for e supervision of adions and the sufficient
implementation or these means are needed to comtrol the executive. Tncividoals anid
othe - third parlies should gel the possibility for redress.

The right to g emecy and the right to sccess to a court should be fulfilled in any
case. They are omy opinion the key to dewiimate belavienn of intemmational
organisations, If other partivs are able to defend Pwmselves, b seek redress,
inlernational arganisatiors will e forced 1o act more thooghifal and in line with
Taws ard roles, especially humar rigais.

Addibomaly we can recom that thee interatiomal systemn i “divided ™ into on the omee
hana old fashiorned males and the om the other land new HP P aTees. The:, due to
Hhis fact emetiring incmsiskmcivs, create probloms in the imterratiomal system. The:
zap between the ald fashioned rides and the naw appearances needs o be reduced.
With the help of the judiciary this jgap car be diminished  as intermational
orgranisations wodd start to take the rew appearances, laws and tules into account

arc act acoordinggly.
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By the help of these different means the dislocation of Taw-making power in the
international system can be changred and brought into o frame of democratic ideas.
The dmnprovernet of the tode of the judiciary on national and intemational level is
the key for the frst steps towards more legitimate behaviour of interational

organisakions.

Witl the help of these ditferent and necessarily broad considerations, we can say
that there is a strong imperatice 10 improve The recognized problems. Tesilimate
behuavicur of mtrrational organisations — as inflaweecing and powetfol players in
the international system = shoudd inany case be rusranteed. At the moment they
are mok prachcing what they preach, and thay are not actingg towea~ds the ideas of the

nation stales bre which they were sstablished once.

We should treasure ir mind fhal international arganisations are enrichmenlts in
Hmes o plobalisatiom and the conshuction of rew orders. Despite deficibs
comaaring their legitmate bebaviour, they for example W1 account for the
prevention of war due to early recopnition and blocking of escalation pathwaye and
the general support of democratic o<der. “Trlernalional orgamisations provide
greaker appovtenities ror all stabes, respardlons of wealth o posver, b participate in
Hree Formabon of Tawe "™ Somee othes advantases intermational ormanisalions scd ke
the cturent world were already mentioned in this paper. The importance and
ervichment of international organisations 1o the present world shoold ingpire
people even more b impreve the carrent lacks of international organisatior’s

legitimate behaviour!

Wi Alvares, X065, p I F
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